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introduction

Marco Esposito, Silvia Rusciano
The labour processfifty years later:
a comparative perspective

1.Act n0.5330f August11, 1973 completedhe systemof protection
for workerswith specific proceduralrules,aligning with the substantial
progressmadeby Act no.3000f May 20, 1970(the socalledii Wor ker s 6
St at Drivendy)the trade union movement ahd goal of fully imple
mentingArticle 3 of the ConstitutionthisAct hasnow reachedts 5h year.

This exceptionamilestoness certainly worth celebrating. Moreover,
when itds consi der ed hashembined unehanbed b o u r
in relationto its fundamentabillars overtime,despitethe numerouseforms
of thelegallabourproceedingNor the currentmodelhasundergonesig-
nificant distortions to distance itself from the one designed fifty years ago.
Additionally, this anniversanyjs noteworthybecausaew proceduralaws
typically create more issuéisan they resolve. However, over fifty years, labour
law proceedingshave achieveda certainstability in interpretinglabour
processules.

The virtues of the labour justice system are evident: the legislative
choiceqcarefullydebatedindlinked to substantivéaw) weresubsequently
adoptedn thecivil process.

Themainfactorscontributingto its successeston threecloselyrelated
levels: the quality of the rules, the practices, and the key participants involved.
It is essentiato considerall threeelements.

The main features of this procedure, based oncghition of the judge
and tailored on the specificities of labour disputes, essentially lie in some
fundamentatules:a) the monocraticnatureof the judgein thefirst instance;
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b) strictprocedurakxclusionconcerningheburdenof eventsandevidence,

with carefulregulationof thet r i irdrbdGctionphaseandlimited emenda
tionesal | owed only with the judgeds perm
tween the judgand the parties, with significant powers granted to the judge
(Article 4210f the Codeof Civil Procedurejo ensurdair andaccuratede-
cisions, considering the differing natures of the parties, d) the provisional
enforceability of decisions, effective frotihe operative part when read at
the hearing, if favourable to the claimant in cases arising from relationships
governed by Articlet090f the Code ofCivil Procedure; e) the second in
stance trial (which should aim for a clear and logical structure with causal
connectiondetween statements, in avoidance of biased language and em
ployinga precise subjeetpecific vocabulary, when it is necessary) is typically
sealed.

The feature, that has undoubtedly contributed to the success of the
labour disputes system, is the suitability of the procedural physiognorthefor
labour proceedings, designed by th®73 legislation. It is precisely this
suitability for these specific disputes, that also determines the limits of its
generalapplication Somuchso thatthe attemptto extendthe procedural
discipline of labour law to other fields has been a disappointing, not to say
unsuccessfuexperience.

For instance, the Articl8 of the Act n0.1022006(provisions on the
consequences of traffic accidents) vaaigfly in force: it extended the labour
proceeding according to the Articd®9a nd ff . of the Civil
to the lawsuits for damages for death or injuries, resulting from traffic acci
dentsput it wasrepealedafter only threeyearsby the Act 692009

The 1973reform, moreover focusedon the ordinal aspectsin the
awarenesthateffectiveresearchior themostsuitableproceedingouldnot
disregard the organisational profile, but it had to be a direct consequéehee of
unbreakable synthesis between the techiégml profiles and the purely
ordinamental ones (exemplified by the creation of specialized labour law
sectionswithin judicial offices).

The same assessment can be reached by considering the high profes
sionalism of the main characters of the legal labour proceeding, who are in
constant dialogue with each other, as figured by the lawmaker. A diatbgtie,
has led the cadaw to important and shared procedural certainties in
interpreting procedural rules (e.g., Cass. sez. un., Feb814898 no. 1099
aboutthe objectionsin the strict senseandthe broadone).
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However,over time, there has been an inevitable distortion in applying
labour disputes, particularly in social security and welfare disputes.The main
issues, nevertheless, stéimm the environment rather than tlegislation.

The delays in civil proceedings have also affected labour law trial and the
related disputes due to the limited human and organizational resources of
the justice systemgexacerbatedy increasingdemanddor socialjustice.

Indeed,the greatestrisk, arising from the numerousreformationsthat
hashit thecivil proceedingn generais theerosionof therulesof thelabour
proceeding on the margins. Also in the latest reform, known as the Catibia
(Legislative Decree nol492023, there are regulations that could- po
tentially underminethe principlesof Chiovendianmemory, suchas orality,
concentration and immediacy, which are visible in the discipline of the
labourtrial (e.g.the alternativeways of carrying out the hearingjntroduced
in the first book of th&Code, allow the contact between parties and judge
only as exceptional or merely eventual according to the Artid@bis andter
of the Codeof Civil Procedure).

A risk of erosion, that hopefully the judge, in his enhanced ability as
the subject that leads the trial, will be able to avert, avoiding in this way to
realize the contamination of the cornerstone principles, on which nowadays
afterfifty yearsthelabourproceedinggtill rests.

Theadoptionof differentiatedoroceduraformsfulfils the principleof
effectiveness of judicial protection; and as it was mentioned ab@aetic-
ularly about the differentiated labour proceeding the lawmaker kept on in
terfering by introducing appropriatemedials to the main needs, that this
type of disputes entails.Also recently, with the already named Legislative De
creeno.1490f 10 October2022the lawmakerfelt the needto furtherin-
terferein thefield of judicial protectionrelatedto theemploymentlisputes.

In particular, the new Articlddbisd et er mi nes t he -Apri o
dling and the decision of disputes concerning the instance trial against job
losses, in which an application for reintegration into the workpkapee

sented, urging the judge to quickly resolve them.The new Ariétequin-
guiesimplementing the Code of Civil Procedure lies in the same path of
strengthening the judicial solution, since it stimulates the organization of the
judicial office and, specifically, of the labour section (as Presidents of the sec

tion anddirectorsof thejudicial offices)to favorandverify thepriority han

dling of thedisputesaccordingo the Chaptei-bis of Title IV of theBook

Il of theCode.
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2.This special edition of the Revue aims to examine how other Euro
peanUnion countriesandbeyondadapttheirformsof protectionto specific
circumstances. Authors are invited to reflect on the special features of labour
justice,considering both contentious and raomtentious perspectives; al
ternative dispute resolutions, and differentiated proceedings for specific
labourlaw aspects.

Many technical elements are shared in this analysis, but they are often
articulated with significant peculiarities. Key areas of interest include: a) the
establishment of specific procedures distinct from general rules; b) the par
ticipation of knowledgeablendividuals,sometimesonprofessionajudges;

c) the balance or alternative between contentious anegotentious so
lutions,with varying emphasion each.

Aboutthefirst two pointsall the studiedcountrieshaveatargetedand
specific procedural structuiewhere undoubtedly the speed and the-con
centration are the transverse adjustment medsoigether with an organ
ization of the judiciabffices, that suits the peculiarity of the labour subjd:
British Employment Courts (once Industrial Courts) are a good fpigra
of it; but alsoin Germanythe roles of the honoraryjudgesnominatedoy the
social parties, show a significant model of justice, defined by an active
involvement of the delegates of the litigious parties. Another circumstinate,
tends to unite the analyzed ordinamental systems, lies in the fatttethat
have lately undergone reformations with an obvious and inevitagggor the
use of digital technologies, that has been accelerated by the parnuisisic

In many countries, perhaps less in Italy, alternaligpute resolution
methodsare emphasizedlhe conciliatory petitions are already stimulated
in the workplace$ the experience of the Polish Workplace Conciliation
Committees is very interestirigor the arbitration proceedings are estab
lished and are sometimes reserved to collective disputes the case of
the Central Arbitration Committee in the United Kingdorand are any
way supportedby specific precautionsand forms of pledgeThereis also
some interesting testing of a combined proceedihgstof contentious one,
that is convertible into a conciliatory instance: the French experience of the
saisiedesrémunérationglu travail issue(Loi n. 105920 November2023 heads
alongthesdines.
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3.In conclusion to these brief preliminary notes, a general inclination
towardsafi p a r t justiaefordabodrdisputeds evidentin all contribu
t i oreadir@s.

On the other hand, the judicial protection of rights embodies the mo
ment, where the substantive situation and its inner features must find proper
space, because the law lives its most acute extent precisely in the crisis phase
of the substantivesystem.Thesamedefinition of judicial protection,which
is not indifferent to the subjective and objective attributes of the law, neces
sarily implies its adaptation and shaping to the specific needs and peculiar
values of the involved subjects and of the suiista circumstances, that are
typical of the proceeding.

Theuseris alsoentrustedvith thetaskof enhancindhe particularand
specific demands of employment disputes: the general fustsred by all
disputes andisciplined in the Book | of the Code of Procedumaust be
modulated according to the pledges prioritised by the lawmaker through
the prescriptionof specialjurisdictional techniqueslt hasto be considered
thealternativemethodf carryingoutthehearing(Articles 127bisandter
of the Codeof Civil Procedure)which,althoughdesignedasexceptional
to the oral hearing, must be interpretatively confined at least to the cases, in
whichthestructureof theh e a r activiigs(particularlythed i s cus si on ¢
hearing according to the Artick200of the Code of Civil Procedur& in-
compatible with the distance, that is imposed by the template in the Article
12°bis, or with the written formality, as in replacement of the hearing, ac
cordingto theArticle 127ter.

The fifty years of labour proceeding legislation in Italy, analyzed-com
paratively, reveal that despite numerous reforms, key values remain intact, re
flecting principles of social justice, that indergpresent the general heritage
of Europeariegal culture.
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Giorgio Fontana
The history of the legal labour proceeding in Italy.
Critical comments

Contents: 1. The reasons for the labour dispute proc&ssLabour proceeding law in its
historicatpolitical context.3. New rules for labour justicet. The crisis and new trends. Is
the endof the specialityof labourproceeding?

1. Thereasondor the processf thelabour disputes

I't is assumed there must be a 01l a
1973legal reformation (L. N05331973, labour disputes concerning subor
dinate employment relationships lived within the same circuit of ordinary
civil litigation. Thediversificationstemsrom a meditationontheinterestsat
stakein thefield of labourandfrom thedevelopmenbf a complexsystem,
deriving from heteronomous sources of different origins and effectiveness, so
muchto requirea specializedpreparatiorof judgesandlawyers.In this way,
anonarbitrarylink couldbeestablishedetweerthe foundingmomentsof
the labour law field and the new procedural system, detached from the civil
matrix. Mainly, the theoretical development of labtaw due to the theo
rizati on umfi othhe yfsttreandbe whi ch narefl ect
orderedsetof normswith its own rules of productionand self-determined
internal relations, indeed represented one of the underlying reasons for con
sidering the |l egal reljadkb d,ns&s pdes erown
distinctionconcerninghecontractuatelationsof ordinarycivil law.

Of course, there are also other reasons fordhisce of judicial policy,
which has seen consolidation in the labour law field as an institutional and
theoretical space specificallyming at theproblems of thgudicial protection
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of rights. This includes the nature of the interests involved in labour disputes,
which are not limited to the critical individual or merely economic claims
sincethe decisionon labourconflicts oftengoesbeyondandembracegol-

lective interests, sometimes also general interests, and touches on issares that
relevant to the political and economic structure of society itself.Although
economicallyassessablie sometimesvith difficulty 7 thesenterestanbe
considered linked to fundamental values and rights recognised by eontem
porary systems, such as the dignity of the person, equality in a substantial
way and not just formal, the right to work, and more. It is, therefore; a pe
culiar sphereof justice,asa legal systemandaninstitution,which, linked to a
variable economic and socisituation, always looks on the background,
interests assumed as fundamental by the Italian Constitution and instead
placed on a higher pedestal than the patrimonial isitdtself. The effee
tiveness of the protection becomes decisive to ensure that there is no dis
crepancybetweerthelegallaboursystemandtheconcreteulesappliedby

the contractorsyhich would otherwisealwaysbe possiblé.

In summary, th@erspective in the labour proceeding is broader than
in the civil one, justifying a specific procedural model that arises from a need
to protectinterestsof particularimportancen the legalsystem.

The asymmetry of power between the parties of the employment rela
tionship also represented a specific point of reflection for the lawmaker in
the elaboration of the rules of the trial because the original and contractual
imbalanceis inevitably repeatedin the lawsuit.The labour proceedingis,
therefore, axiologically oriented towards its concrete purpose of doing justice
and protecting, even at the enplmcedural level, the weakest contractor.
The protectionof rightsandproceduratulesdo notfollow separatéogics,

and it can be considered invell-f ounded way that o6t he

the proceeding is no different from the right granted by the law: judicial
protectionis the continuationof substantivesrotectionin a differentformg.

The form of the trial is never detached from the secionomic back
ground, and perhaps a narbitrary link can be established between general
perspectivesindproceduratendencie’s

1 Mazzamuro, La prospettivadei rimediin un sistemadi CivilLaw: il caso italiangin Jus Civile
20196, p. 720ff.

2VerTor), Effettivita delle tutele (diritto civile), in ED, Annali, 2017 p. 401ff.

$MazzamuTo, cit., p. 721

“Dama Gk hvolti della giustiziae del potereil Mulino, 1991 p.37.
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However, the purposef protection, which is the task of the lawsuit to
ensureseemdo bechallenged nowadayseciselybecausef theincreasingly
clear divergence betwede inspiring principles of Law N&331973 to
whichwe owe the birth of the labour proceeding, and the usual procedures
and following reformations, which seem to go against the trend, absorbing
paradigms and cultural models, that hapeead with the crisis of the Key
nesianwelfarestate.

Despite simplifying as much as possible, this paper will seek to highlight
the intricateevolutions of the procedural system, identify some of the un
derlying reasons for this crisis, fol
verify whether the process of differentiating labour disputes from civil justice
is still alive.

2. Thelabour proceedingaw in its historical-political context

When presenting his famous manual of cpuibcedural law, five years
after the approval of Law N&33of 1973Virgilio Andrioli wrote that the
inability to make justice effective especially civil justice and therefore also
thelabouronéaii t i s not a |l ess worrying p
opment of some ltalian regions, of the pollution of the atmosphere and
water, of the lukewarm compliance of the rules on the prevention of work
place accidents, followed by thmenviable primacy of Italy regarding the
commi ssion of AWhite murderso, of
private companies of grants and loans, provided at the expense of the com
munity, of the concentration of media aintast but not least of the tax
evasionso

The labour proceeding was born precisely to answer the problem of
doing justice and doing it quickly and effectively. It seemed even more com
pelling after the hot autumn dP6869, which resulted in a considerable
pushfor implementingthe principlesof solidarity.Hence the needto create
a legislative system not only to ensure rights in the workplace, as with the
Wor ker s 6 10 laut alsd te creaté tooling capable of projecting
thoserights on theimplementatiorievel comesfrom.

Afterall,ii t p e c ul bfahelabowpdoceedingn comparisorwith

5 Anpriotl, Diritto processualecivile, Joveneed.,1978p. 20.
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thecivil onehadalreadybeerntheorizedandconcretizedn previousperiods,
although with very differentorms and purposes, as in the corporate era, dif
ferentiatingcollective disputes (essentially regarding the application of the
collective agreement: R. D. N&13@1926 No. 10731934and subsequent
amendments and additions) from individual disputes, entrusted to ordinary
judges (generally deemed fdparticul a
guently, with the Codef Civil Procedure ofL940 every inch of differerti

ation was lost, andthe legal labour proceedingwas reunitedentirely under

the same rds applying to the civil one. Essentially, the legal labour praceed
ing was disciplined according to the
thatthe partieswerein apositionof equalitythanksto thesystemitself (but

it wasjust formal equality).

With the Constitutionhowever, this narrow view of the labor proceed
ing, from which, in the best case, a
arising at the judicial level resulted, was abandoned, and legal thinking will
rather focus on the right of action as a fundamental and substantial right
Article 24 of the Constitution and, subsequently, artidleof the Charter of
FundamentaRightsof theEuropearUnionwill provideformalrecognition
at the level of constitutional sources to the rightidequate judicial pro
tection.

The reformations of the sixties and severititise years of the consti
tutional meltwatei imposed a new idea of protectirights; consistently,
evenin procedurallaw, therewill be a significant change. TheLaw No.
5331973represented the natural development of the route, promotad by
Wo r k e r s 6 19%0and by thé new rolé of the judge in labdig putes,
so embedded into the processes of change to be rightly considieiest
asaninstitutionalcomponenbf theindustrialrelationssystem.

Themodelof thelabourproceedingvasbasedon morethanjustare-
newed political and institution&nvironment. The technical solutions that
the Law 0f1973provided to thgroblems within a slow and inefficient-ju
dicial system, which gave an enormous advantage to the stronger party of
the proceedings with its baroque model, were just as important. THadupe
who replacedthe collegial one (almostalwayspretended)f the civil

& Mazzamurto, cit., p. 722
" Treu, Azionesindacalee nuovapolitica del diritto, in the volumeL 6 upslitico dello Statuto
dei lavoratori (curateby T.Treu),r e s e asumumarglesd by Luigi Mengoni,il Mulino, 1975p.
17.
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court, the prompt enforceability of the verdict of first instance, the striet sys
tem of foreclosureghe trade union involvement in the proceeding and the
implementation of the principles of merging, orality and immediacy un
doubtedly were an utter novelty, whilst being connected, as always in the
greatreformationsto essentiatheoreticalpaperé

It was a reformation that perceived the establishment of an elaborate
and coherent procedural system, with a judge as an active and leading figure

and obliging the parties to a dialogi

prerequisite for a more advanced and effective hermeneutic activity from
the point of view of balancingthe interestsat stakelt happenedaonsistently;

it must be said, with thencreasing relevance of protection techniques, that
precisely in those years, specific development and theorization in the labour
law environment occurred in the-soa |l | ed firemedi al 0
mandatorynormin labourlaw?.

Al though not assuming the trait
words, selsufficient and closed to inclusion with the different principles of
the Code of Civil Procedure, and therefore remainirgjlinspects an ordi
nary proceeding the differentiations of labour proceedings regarding civil
practices and techniques were significant and prominent. It was a true
Copernicarrevolutionin which theverification of thetruth seemedo pre-
vail over the purpose of the proceeding as a mere instrumentita dis
puteél,

With the trade union activity, the judicial policy became a critical mo
ment in social life and industrial relationships. The collective disputes were
new for the legal culture and the same judicial practice. It would have wanted
a significant role of the union (Mancini criticized Law Ng83for the scarce

involvementof the unionin the labourproceeding), butin any caseijt is

8Thereferenceo thejudicial traditionrepresentetly thework of GiuseppeChiovenda,
is underlinedby Tarzia, Manualedel processadel lavoro, Giuffre ed. fifth edition,p.82

91t mustbe mentionedthe volume of De Luca Tamaso, La normainderogabilenel diritto
del lavoro, Jovene 1976 a cult-classicfor labourlaw experts.

101n this sensethe labourproceedings subjectlike the othersto the generalregulations
of the Codeof Civil ProcedureBook | andto the onesof Book Il aboutthetrial beforethe
court,astheyareapplicable.

1 TaRUFFO, in the sameplacep. 118

12Mancint, Il sindacatonel nuovoprocessadel lavoro, il Mulino, 1976 p. 225ff. For a recent
revival of theseissues,Canpini, Il giudice necessarioBrevi riflessioni sul giudicetogato e monocratico
quale giudice inevitabile del rito lavoro, in RIDL, 2017 1, p. 17 ff.

pe
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undeniable that the labour justice, thanks to the connection with the social
situation, took on an extensive political role (in the best #afp Treu ob
servedinthd97@ wi th the | abour prtedieedi ng
tancebetweertheplaceof legalmediationandtheplaceof socialactionhas

received a sharp acceleration... which has radically changed the area of ap
plicationandthetechnicaltoolsof judiciali nv ol Ve ment 0

3. Newrulesfor labour justice

How did the legal labour proceeding differ from the civil one, indicating
thebeginningof a neweraregardingthejudicial protectionof the rights of
the weakerclassesTo answerthis questionyou musttake a closerlook at
theproceduraregulationghatqualify thedistinctivefeaturesof thelabour
proceeding.

First, it is essential to emphasize this in the draft.dlo. 533the spe
cific and distinctive nature of the principles of the merging of procedural
activitiesandof orality of the verdict,which differentiatedthe labourpro-
ceeding from the civil one, defined by a long procedpratess in which
the preliminary and defensive activities unravelled, by a written process, in
which the directcommunication between the judge and the parties was
consideredan exceptionso muchthatit wasnot evenexpresslycovered.

Articles 414and4160f the Code of Civil Procedure, which governed
(and still govern) the preliminary activities of the parties, served the proce
dural principlesmentionedabove.

These are the rules governing, respectively, the introductory acttoigthe
by the petitioner and the act of formation in a court of the defendadit,
they are fundamental to allow the judge to have complete knowtédige
caseunderhis examination.

In summarytherulesimplementedy thelawmakerswith the 197 3ref-
ormationi aswell asdifferentfrom thecivil trial i wantedthepartiesto be
compellecto i s ptheb & a meaningto lay the cardson the tablewith
which they plan to fAplayo that strang
Thus,on the one hand the petitioneris compelledto explainall the actual

BGiueni, in Conclusionj i o 6DA Luca Tamalo, Introduzione in Giudici del la
voro e conflittoindustriale ESled.,1986p.112
1Treu, Azionesindacalee nuovapolitica del diritto, cit., p, 20
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circumstances and the related legal deductions on which the charges are
based, specifying the pieces of evidence and depositing the papers that he
plansto useaswell as,n the sameway,the defendant employemustexhibit
in his act of appearance all his defences and the actual circumstances-prevent
ing the determination of the right, claimedthg employee, with the same
commitmento specifyall the piecesof evidencdrom thebeginning.

Both positions (no longexditable) are evident from the beginning. In
the event of omissions or delays, the expiry is triggered, which implies the
subsequent inadmissibility of the sade factodeductions and/or the not
listedevidencdor theentireproceedingandthefollowing degree®f judg-
ment. In a nutshell, the procedural mechanism based on thegelésdar
ticles414416Codeof Civil Procedurepreventghe partiesfrom holding
backfi mo v thatwvill be carriedout later on,asit happensn the civil pro-
ceeding, where they can constantly
judgeto beableto leadthetrial with full awarenesef all defactoor dejure
issuesto solve.In this way, a dialogical environmentis createdwhere both
the partiesand the judge can navigate, knowing the contentious points, the
circumstances to explain apdove, and the legal problems to solve.The pro
ceeding can be carried out through debate between the parties jaddehe
and in compliance with the principle of orality, in such a way to déthl the
legal and factual issues, arranging the investigatitieities assumetkecessary
underthe principle of proceduramerging.

The hub of the systemjn its discussionhearing,s then representedy
a regulation (articlet20 Code of Civil Procedure) that, for its topic, can be
described as a reaékeak point with the old procedural tradition. It is not a
coincidence that, first, it providesclose meeting between the parties and
thejudgeforthefi f rqaie s t iofthe partiesthroughwhichthei f r e e
b e | ofthéjumgeis formed.

According to the processual route of Law 83 article4200f the
Code of Civil Procedurevould, then, demand at the end of the free ques
tioning and of the concil ofthejudgen 6s a
about the possibility of finalizing the lawsuit, without further preliminary
activities. Of course, this implies a necessary and already formed at the first
hearing knowledge by the judge about the suit and its factual and legal co
ordinates.The procedural system, defined by the LadQa@f} was therefore
built so that from the beginning,everyonemust be fully awareof the facts
andthelaw onwhich the verdictrelies.
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Moreover, the fifth subsectioof article 4200f the Code of Civil Pro
cedure allows the judge, in the same hearing, in the eventuality that heodoes
believe it possible to decide the trial, to admit the pieces of evideshee
by the parties, or deorpostpgningiht@nother i pr or
hearing, but ino | ater than theen da
principle of merging procedural activities, gathering evidence should
terminate during the same hearing or, if necessary, during hearings on the
following weekdays.To ensure the effectiveness of these principles, the pro
hi bition of fimere adjournment -hear.
ceduralactivity is carriedout.

Anotherpeculiarityof the labourproceedingof greatimportancegonsists
of the judgeds power o n42hoftise Codewaof, t he
Civil Proceduresanorderatanytime theadmissiorof evidenceassumeahec
essary, even outside the limits provided by the Ciwitle, in addition to the
powerto demandwritten informationfrom thetradeunions. Thiscommand
can be recognized as the distinctive element of the labour proceeding, drifting
it away from the principle of party disposition ruling in telinary civil one:
irevol ut ifoothegprogedurallteadencies of the period, which por
trays the profile of the labour judge as a judge that operates in the dispute,
leads the proceeding and searches for the facts, even without the action of the
proponentStill within the frameworkof article 421of the Codeof Civil Pro-
cedure, to manifest threew role of the labour judge, the lawmaker has-regu
latedthe possibility of usingasevidenceandassessmertatthep a r pejitiorg
t he | udge acess tontheewdrkpdateecommanding if it is necessary
theexaminatiorof withnesse®n theworksite.

Moreover,it is the ability grantedto the judge in the dual perspective
of dissuading stalling tactics and ensuring prompt and effective protection
of the weakest party to require thi
s ummai pr oV ibyanalwagsteversibleordinancen favourof the
employeenvhenthejudgeassumetheright beingverified andin thelimits
fof ambeaent , in which he believes the
4230f the Civil Procedure Code). It is relevant to the power ojutige to
resort to technical advice dominated by speed and orality, so much as to
all ow the advisor to Areport wverbal
judgeto deliver the verdict at the end of the oral debateof the trial, reading
of the operative part of the judgment during the hearing (a#ik9®f the
Civil ProcedureCode editedby Law DecreeNo.112200§.
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These are the central procedural norms that, at the time of the intro
ductionof Law No.5331973constituteda total innovationconcerninghe
rules of the civil trial. However, the break atsmncerned the prosecution in
theappeakourtwherethelawmakeralsowantedto speedup theprocedural
system, according to artic#850f the Civil Procedur€ode, providing the
schedule of oral hearing within five days after lodging the appeal, holding it
within sixty days. It is in linewith the principles of merging and orality the
disposition of articlet37Code of Civil Procedure, according to which the
Board of Judges, after hearing the lawyers of the parties, utter a verdict by
readingthe reasoningn the samehearing.

Additionally, in the second appeal, the Board of Judges was granted its
own powers of prérial nature so that new evidence can be allowed if it is
essentialfor the solution,regardlesof the p a r tclaimsstiiereforeby way
of derogatiorfrom the principle of party disposition.

In short, it is precisely thanks to the reformation of the labour predegd
that the mindset of the judge and the other leading figures of thbadsal
changed profoundly, creating an osmosis betweeprthegecution anthe
socialaimsof the Constitution.Accordingo legalpositivismprinciplesthe
labourlaw judgehasbeenappointedo play averydifferentrolethanamere
executor of theoluntas legisup to the person directly applying eatitutional
principlesin legalrelationships.

4. Thecrisisandnewtrends

However, this environment will last as long as it is in the judicial system.
Thenewpolitical andeconomidorceswill notmakeroomfor othertrends,
which are equally essential but of different course. It ioiacidence that
already at the end of the seventibg labour law doctrine wondered criti
cally about the role of the judge, about the political and ideological altivea
that | ies ahead of him betwe¢ha beir
system, of the balances achieved by the subjects that stand for the strong
interestof thejob marketor (...) guardiarof thereason®f theweakinter-
estsandtheexcludedmi nori t i es 0o

5D 6 M¥oNa, De Luca Tamago, Introduzionein Giudici del lavoro e conflitto industriale cit.,
p.11
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In this scenario, the idea that the role of the judge should retheirty
that of the fAmouth of the {taltyof (i n
the judicial office) will advance, challenging the active role of tteian
judiciary, in its most advancedmembersjn the project of changeof the
underdeveloped Italian sociétyStandardization of the role of the jud@nd
of the proceedingwhich will go back to the place of the neutralizationof
disagreements)willake overin an agnosticandindifferentto thefis o c i a l
i s s u e0oHemce,Tgew,tone of the most carafhkervers of the relatien
ship between trial and | abour | aw,
also a downsizingof judicial i n v o | Vltniepretiselythefi qu a bfi t y o
thefirst victim of the new times, so much that it has led to the aypi-
cation in the practice of the main solutions adopted.aw N0.5331973
as described above, that made the legal proceeding efficient and fast to secure
theenforcemenof labourlaw in aprompttime to theregulatedoy it group
of legalrelationships.

Thefirst reformationthathurtthelabourproceedingvasprobablylLeg
islative Decree Nob1 of 1998 which decided the cancellation of the mag
i st roffice andtleeallocationof thejurisdictionof labourdisputego the
courts in singlenember sitting, resulting in the gravitation of all labour dis
putes, arising in the sometimes vast area, which was included within the
remit of the judicial office, in front of a judge far away from the workplace,
from whichthep r ot e claimsansé’.dt was a reformationthat aimed
to solvetheproblemof thedefinitedisparitybetweerthedemandor justice
andthe resilienceof the judicial establishment followed by the devolution
of the rule of second instance judge to the Courts of second instance, but
perhaps with unforeseen effects of centralization and distancing of the judge
from thelocal environmertt.

®Guenl, Conclusionj i mToNd,@DALuca Tamalo, Giudici del lavoro e conflitto indu
striale, cit.,p.113

" RopoTA, Le politiche del diritto, ieri e oggi, in Mannuzzu, CLemenTi, Crisi della giurisdi-
zionee crisi della politica, FrancoAngeli ed.,1988p. 157

8 Treu, Neocontrattualismo e mediazione giudiziaieD 6 Miona, De Luca Tamalo, Giu-
dici del lavoro e conflitto industriale cit., p. 93

¥ About the reformationunder discussionreadthe commentof BaLsoni, Quale futuro
peril giudicedel lavoro?in LG, 19999, 805

X uso,L 6 or di rgadizenmoinevoluziongin Gl, 19933,

2L About theseissuesDe ANGELIS, La tutela differenziatadel lavoro tra strumentidi deflazione

e impattodella riforma del processccivile, in Foro.it., 1992V, .6 ff. and by the sameauthor |l processo
dellavoro tra funzionalitae rispettodelle garanzigin RIDL, 19941, 339ff.
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In this way, it will end up robbing the employmentdisputesof a judge
in the area, as they say nowadays f@ni
sions on thengagement and involvement of the employees in the trial. It
will also make it objectively more difficult for the weakest part of the em
ployment relationship, weaker also procedurdablypursue action. It could
also result in a lower involvement of the judge in the events and problems
to consider.

A mention goes to the following r
with the suppression of the salled branch offices, which will deal an-ad
ditionalblowto thepledgeof thefi n a tj wrddgyexpandingexcessively
the geographicarea ofinterestof thejudgeof first instancé

It will witness the paradox of a judicial system that provides a stronghold
of justicefor minor civil proceeding$ so-calledtriflesi throughthestruc
ture of the PeaceCourt offices acrossthe country,while for labourdisputes,
it chooses to centralize and distance the judge from the worksites where
hostilitiesandclaimsfor justicearise.

To these steps, all the projects, changes and new procedures aiming to
dissuadgudicial actionswhich have had an even more negativeimpact on
the relationship betwedabour justice and the weakest groups, must then
be added. First of all, it refers to the estimate of the cost of admission to the
trial, which will invalidate one of the critical principlesof labourjustice,its
(at leastendential) gratuitousness, causing fees that are not always affordable
for the employees, especially for the instances, following the first one and in
theeventof losing(with ridiculously punitivedamagesuchastheduplica
tion of the expensivetax contribution)All this will complementthe legal
rule of the imposition for the judge to prosecute and the employee to pay
the litigation costs in the event of losing, apart from exceptional circum
stances, which remained valid until the statetnéthe Constitutional Court
with decisionno.77/2018(thathasbeencarriedon in practice especially
facing the superiorcourtswith very little interestin the discrepancyof eco
nomicsituationsof the parties).

22|t should be noted thatith the reorganization of thesoal | ed judi ci al 6ge«
application of Legislative Decree N&552012 29 courts and220 branch sections were sup

pressed.
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5. Istheendof the specialityof labour proceeding?

Since thenineties, these regulatory policies have been followed by wider
proceduralreformationsof civil law, designedto be applied also to labour
law proceedings. Paradoxically, these reformations have proven to be among
the | eading causesebdectbeée, sboft dciimg
andin thejudiciary itself.

As Taruffo spotted, it shoul-d alw
veniences and malfunctions of the procedural law system do not cause the
same conseqguenc e s sotialyandecgoaomicallymeak s i n
individuali g éhdirt$o alargerextentfrom themalfunctionsof the system,
andhewill bemoreeasilypersuadedb not protecthisrightsor to dropout
of atrial thatistoolongandi nef f22 cti veod

The numerous legislative amendmemntthe proceedings, implemented
to reduce conflict flows and make the judicial proceeding more effective,
oftenhadcounterintuitiveeffectsin thelabourlaw field.

To speed up the proceeding, the parties were sent away from the palaces
of justice, and the judges were isolated from the main character of thiaton
At showdown, the judicial protection of rights was made much rdiffieult
andtwisting (andcertainlynot moreeffective).

It shouldberemindedof thereformationsaboutthe seconddegreeand
Supreme Court trial, which have enormously aggravated the procedural
route, almost forgetting that the first regulating principle in the procetiakdl
shouldbeto removeobstacleso thedecisionregardinghesubstancef the
contested right. Instead, with formalistic and byzantine rules, astatle race
has been created that caused and still causes, unavoidablyitnaecisions
at a steady pace, with diesgeciallydnttee quen
Supreme Courtds assess mengledgeofhcionh af f
(article 24 first subsectiongf the Constitution)which nec
essarilyincludesthepowerof thosewho considetthemselvesistheowner
of a rightunfairly prejudiced by an order regarding the substance to sue a
Superior Couft. However, the Italian lawmaker has forgotten this lesson.

This is notto mentionthe abstruseeasoningegardingartificial andfor-

BT arurro, Razionalitae crisi della leggeprocessualgin Suiconfini, II Mulino, 2002p. 59.
2 Quviert, Il quesitodi diritto nel procedimentalavantialla Corte di Cassaziongn Gl, 2008
6, 1578ff., who rightly pointsoutthe 6 s e rci oonucsarising fiom theseregulations.
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malistic issues, which have cr-eated
tweenwhichit is necessaryo untwise®.
Anot her tricky issue is the judgebs

ranks and in the Supreme Court, where almost all the parties and their
lawyerscanorally discusghevexedlegalissuessincethelawmakerchose
theonein the councilchambemsthe ordinaryrite.

Recently, then, with the norms providied in the new text of articles
127and ff. of the Code of Civil Procedure, which are also relefaarthe
labour proceeding and in each grade of trial, the trial can be conducted
fi f raadm s t areventhtbughtheexchangefwrittenpaperd icer t i f i
catedh e a r ielecgodigallywith the consequencef creatingan invisible
andinsurmountabldarrierbetweerthe judge andthe partiesIn this way,
it makes a trial fAbetween absenteeso,
vious suitability problems with the procedural lawinciples of Law No.
5331973 The extreme technicality implanted into the old trunk of the
labour proceeding is one of the consequences of reformations that have
greatlyaggravatedhetrial to the pointof makingit difficult to reachasub
stantiveverdicton the controversiatheme.

By making the procedural path more difficult, by moving away from
the judgefrom the parties, and by imposing so often high costs, there was
indirectly a remarkable reduction of controversy, but at the price of a more
significant obstacle to judicial protection precisely for the weakest groups of
the population,which reproducedthat different accessibilityto justice that
was one of the reasons for the birth of the labour proce€diigo, the
procedural difficulties, not only the economic costs, impact selectivelgraad
up damaging the weaker part of the employnrefdtionship, also pro
cedurallyweakerandtherefordessableto avoidthe numeroughreatshat
are littered along the judicial route at the beludghe lawmaker, but also of
the judiciary. These obstacles have an amplified harmful relevance in the
labour.

Proceedingwhich was born as a simplified and expeditedproceeding

% About it the European Court of Human Rights with the verdi@8®ctober2021
Succicommented in a very critical way, detecting the violation of Art&lef the Convention.
The verdictcanbe readin Foro.it, 20223, 1V, col. 113ff. with footnoteby Damiani.

% 3assani, Il nuovogiudizio di cassaziongin RDP, 2006 p. 223 About thesechangesit
shouldbe readthe volumeeditedby |anniRUBERTO € MoRcAvALLO, Il nuovogiudizio di cas
sazioneGiuffre, 2007



essays

based orthe Chiovendian principles, and it has been transformed, unfortu
nately, into a procedural model full of difficulties and with some neglect, it
must be said, for the questions of justice and perhaps also for the very sig
nificanceof the labour proceedingthatis diminishedto a simulacrum.

The labour judge, disconnected from the social situation, no longer
seems to understand the axiological significance of labour justice and his
role, back to a bureaucratic insight, in behalf of a neutral and purely technical
conceptiorof the proceeding.

Ferrajoli,in one of his old writings, remarkedhat the jurisdiction has
two distinct sources of entitlement: a formal one and a substantive other.The
first stemsromthej u d gubnlissiorio thelaw andtheprincipleof legit-
imacy.Thdattercomedrom its purposeof defendingandgrantingthefun-
damental rights of citizens and, regarding the labour proceeding from the
protectionof the weakcontractorpriginatesfrom the enforcemenof labour
law?’. Nowadays, only the first leg of these two sources of entitlement, which
asks the judge to be obedient to the legislature, is still perhaps standing, while
the otherseemso bewholly cut off.

Thetrialisagainai p | afyii etgtdissuadethosewhodonothave
commensuratolsandwherethereis aformalisticii e q u af & I g0
tween unequal players. It seems to be moving towards a sepatatdite
specialized knowledge, so much so that it makes it difficult for individuats
cannofibuy o the required suppordtheron th
hand, influential law firms can look after substantial contractors suéably
influencecaselaw directionsin their development.

In this way, the labor trial becomes a technical proceeding with high
specialization, where the fAright dete
criteria but only to its entitlemermt legitimacy, or rather its adherence to
thepositiverule thatappliesto theindividual caseaccordingo a strict for-
malistview or,at most,accordingto purefipr oc gde ak e 0

At the end of this paper, it is no longer well understandable what the
raioof | abour | aw proceedingébés ditheti nct
meantime, the civil one wasibject to changes that embraced a theocaét
baselinelayout,preciselythe original one of the labour proceeding.

2 FerragoLl, Precarietadei valori di riferimento ed emergenzgn Mannuzzu, CLEMENTI,
Crisi della giurisdizionee crisi della politica, cit., p. 179
BTaruUFFo, Idee per unateoria della decisionegiusta in Sui confini, cit., pp.220221
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The problemof thereunionof labourlaw proceedingdo its nativema
trix could thereforeberaisedagain(andindeedtherearethosewhowonder
aboutit) since,on the basisof reformationsand customarythereis no longer
a discrepancyto defendtaking into accountthat alsofrom the point of view
of proceduratimeframesthereare no longersignificantdistinctions.

Thelabourp r o ¢ e ecisismagtieadevelopinto asurprisingpro-
ceeding reformation for those who still have in mind (and in the heart) the
labour law proceeding like a place where a driven judge was often able to
reconcilelaw andjustice.
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Abstract

This paper discusses the origins and history of the legal labour proceedings from
Law No.5330f 1973to the most recent period, discussing the various trends that oc
curredover time. Labour justice hasbeenan abnormalityin Italian civil justice due
to its highly advanced technical solutions and the function of protecting righthglset
characteristics have gradually weakened. The author discusses the labouepgod i ng 6 s
crisis, connecting it to legislative amendments on the proceeding anetdhe of old
practices, considering that the reasons for the differentiation frooith@nearenow
blurring.

Keywords

Procesdabour justice crisis,rights.
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firodohombresedebemuchoguardarensupalabra,

de manera queea acertada pensada antes qua diga;
yaquedespuéguesaledela boca,
no puedehombrehacerqueno seadicha .

Alfonso X el Sahio(1221:-1284),rey de Castilla

1. Introduccion

En el tronco comin de las relaciones entre privados, el derecho-del tra
bajo y dela seguridad se configura como, es sabido, como una escision del
derecho civil, en tanto que se conforma como disciplina con unos caracteres
especificos vinculados al desequilibro de las partes en una relacion laboral.Y,
en paralelo, el procedimiento judicial previsto para solventar las discrepancias
entre los sujetos del contrato de trabajo (aunque se desborda este plantea
miento inicial hacia todo el conocimiento de lo social), también se separa
del procedimientajueordenda tramitacidonprocesatelos conflictosenel
ambitocivil.

Comono puedeserde otro modo,la normaprocesalse adaptaal esp#

Diritti Lavori MercatiInternational specialissug 2024
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ritu de la normasustantivakEn estesentidoJa propiaevoluciénsocialha
conllevadola creaciénde un ordenjurisdiccionalindependientelel civil
(comono haocurrido,por ejemplo,conla materiade caractermercantil),
unaevoluciénsocialqueobligdadarrespuestala cuestidrsocialcomofe-
némenacsociopolitico quetuvo queserafrontadgorlos poderegpublicos.
De ahi,quepor razénde la materiay por unacuestidnestrictamente

técnicala tramitacionde los asuntoentreobrerosy patronosseapartade la
Ley de EnjuiciamientoCivil de 18811 enadelantd EC,tambiénparalas
versionegposteriore$ antelainsuficienciadelderechacomunparadarca
bida alfendmenacsocialy sereconducia ¢asleyes ddribunalesndustriales,
primerode1908y despuésle1919.

Se trataba, esintesis, de adaptar la norma procesal, regulando un pro
cedimiento especial (hoy con sus modalidades procesales) que se diferenciaba
del comunordenadcenla LEC.

Todo ello se ha consolidadi@asta imponer, de un modo definitivo, la
absoluta autonomia procesal y cientifica del proceso laboral frente a otros,
con unos caracteresingularesen cuantoa sus principios y contenido, esto
es, una singularidad material que se reflgjaruna especificidad formal a
travésde unaregulacionpropiay diferenciada.

A dia de hoy, la ley 10 de octubre 2011 n. 36, reguladora de la jurisdic
cion sociali en adelante LRJS se reconoce como la norma rituaria para
el desarrollo del proceso laboral en Espafia. El objeto de la misma, como se
describeen su parteexpositivagsla dedarfi u meapuestanaseficazy agil a
los litigios quese puedarsuscitaren las relacionegle trabajoy seguridad
social, y ofrece un tratamiento unitario a la diversidad de elementos incluidos
en el ambito laboral patana mej or protecci A de
quier caso, el intento de articular de manera adecuada y actualizada la realidad
social que representa el mundo de las relaciones laborales y de seguridad so
cial, debe ser puesto en entredicho tras doce afaglidacion. Piénsese,
por ejemplo, que, a pesar de que entre los principios especificos del proceso
laboral se encuentra el de celeridad, encontramos que procedimientos ur
gentes como los de vulneracion de derechos fundamentales o despidos se
emplazan a tres afios vista 0 mas, lo que pone claramente en duda fa posibi
lidad de atender al derecho de tutela judicial efectiva o el posible resarci
miento eldafio causado. O que el acceso a érganos judiciales superiores a
los efectosdeunarevisiéndela decisbnjudicial inicial serestrinjahastdo
extraordinariofundamentalmentgor obstaculogprocesales.
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Nuestro proceso laboral, por tanto, puede considerarse claramente me
jorable.Y lo es no sélo por los motivos anteriores, sino porque se jpuede
comprobando como un significativo nimero de resoluciones judiciales lo
que resuelven son cuestiones, exclusivamente, de indole procesal. EHo no su
pone, sin embargo, que haya que minusvalorar las bondades y aspeetos posi
tivos queestaley presenta.

En estesentido,como se ha afirmadofi n a dudaque la LRJS marco
un Oant es y conforrdaei@ |y an@asdihamica redl del pro
ceso social, también del papel del orden social en el sistema jurisdiccional
ordinario espafiol, ampliando sus competencias a todas las que pueden ca
|l ificarse como propias de | a érama s
nunca se definié este enigmatico concepto ni tampoco se logré ura regu
lacién coherentecon esa vocacion expansivaPrecisamenteestasdeficien
cias y otras que se sucedieron en esta docena de afios de vigencia, hacen
que[ é Ppstemoshoy anke unanuevanecesidadie reformaprofundadesde
un enfoque no rupturista, sino de perfeccionamiento, del avance gue sig
nificalaL R J!S 0

Tenemos, en este sentido, una norma relativamente recientgupero
ha debido pasar en los ultimos afios por una serie de acontecimientos tan
relevantes como la transformacion digital, las consecuencias de una pandemia
mundial (y el retraso de los sefialamientos), los conflictos laborales que han
afectado al personal de justicia, a los problemas derivados de los desencuen
trosenla politicay quehantenidocomoconsecuencika faltadesustitucién
de magistrados en las altas instancias y en los érgargmbigno de los
jueces, a los sucesivos problemas procesales que han ido surgiendo de la apli
caciondela propianorma(comola especiablificultad parala revisionjudi-
cial) o, por ultimo, el progresivo deterioro del principio de celerigezhiodel
procescsocial.

Partedeestogproblemasehanintentadaesolvemmediantda aproba
cion del Real Decreto Ley 19 de diciembre 2023 n. 6, por el que se aprueban
medidasurgentegarala ejecuciordel i P | daRecuperacion, Transforma
ci - n y Rensnateria derservicm publico de justicia, funcién pu
blica,régimenlocal y mecenazgeenla que se hanintroducidounaseriede

1 GUADALUPE HERNANDEZ, SEGOVIANO ASTABURUAGA, MOLINA NAVARRETE, TARAJANO
Mesa (eds.),Retosde la Jurisdiccion Social en los nuevosescenariosdel trabajo; balancey perspectivagle
futuro, CEF,2023,p. 13.
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modificaciones en la LR38on el animo de facilitar la transicion digital
superando la reforma que, en este &mbito, edissisupuso la ley 5 de julio
2011 n. 18 al tiempo que han incluido herramientas que potencien ka eco
nomia procesal la agilidadenla resoluciénde procesos.

En cualquier caso, para poder resolver los inconvenientes, es preciso re
flexionarsobrelos caracteresgel procescenel OrdenSocial. Todeello jus-
tifica que, al hilo de la exposicion sobre el desarrollo y principios del propio
proceso laboral, se vayan analizando todos y cada uno de los problemas que
entendemos mas significativos para atender a los fines que dicho proceso
persigue. Ordenamos esta exposicion en tres grandes apartados: ambito com
petencialprincipiosy proceso.

2. Ambito competencial

Partiendodel art. 122 de la ConstitucionEspafiolai en adelanteCE i
enel quesefija quef |leg organicadel poderjudicial determinarda cons
tituci-n, funcionamiento y gobi<erno d
sible formular unas bases sobre las que se pueda hacer una delimitacion
competenciatlel ambitode actuaciondel OrdenSocial.

Aguel mandato al legislador, esto es, el de articular las normas de cons
tituci-n y funcionamiento de | @G -rgar
en el significado de estos términbsficonst i tuci - n de | c
Tr i buihselinely®la institucién de los diversos 6rdenes y la definicién
genéricade su ambito de conocimientolitigioso; esdecir la determinacion
decuantos/ cualeshayandesery los criteriosbhasicogjuefijen susrespee
ti vas c¢ o mpeeestenmoddasacsmpetencias que corresponden a
aquellos 6rganogidiciales en relacién a la materia, deben venir predeter
minadaspor unalLey organicague no esotra quela mencionadd OPJ.

En cualquiercasotantola constituciGncomofuncionamientaleaque
llos érganosjudicialespartendel i p r i ndeunidadjour i s diEdoci onal |

2ViLa Tierno, Andlisis de urgenciade las modificacionesntroducidasen el RDL 6/2023,de 19de
diciembreen la Ley Reguladorade la Jurisdiccion Social en Brief AEDTSS2023,72,p. 1.

8 Lasaosa IriGoYEN, La extension de la jurisdiccion social en materia de seguridad social en el
presenteen REDT, 2013,159,p. 151.Cita al respectoSSTC1 dejulio 1993n.224;SSTC21 de
septiembrel994n.254;SSTC19 de diciembre1996n.213.

4Vid. al respectdSTC 27 de noviembre1989n.198.



FranciscoVila Tierno Algunos aspectos sobre el proceso laboral en Espafia 29

se traduceen que el podergue detentaestafuncion es Gnico,pero mientras

que el poder legislativo y el podejecutivo se concentra (Cortes Legislativas

y Gobierno, respectivamente), el poder judicial se desarrolla de manera par
celada. O dicho de otr odefapaestadjui t e - r
risdiccional deberia corresponder a un 6rgano Unico, pero dado que ello es
practicamentémposible hande aparecerarios 6rganogurisdiccionaleq é

] de manera que esa pluralidad ee -1 g:¢
una organizacién compleja, presidida por los principios de divisién de
trabajo y de una moderada especializacién, que sobre la base de adoptar un
criterio materialnosllevaala diferenciaciorde cuatroérdenegurisdiccio-

nales: civil, contenciosadministrativo, penal y social, que vienen a constituir
losedenomina jurisdicci-n ordinaria |
vista t®cnico no se puede hablar de
jurisdiccion es Unica e indivisible y se atribuye en su totalidad a todos y cada
unodelos 6rganogurisdiccionale§ ¢é perosi podemoshablardeérdenes
jurisdiccionalesconceptoque hacereferenciaa la diferenciacionpor razén

de | a materia y de | a especSeatbnozaci -r
llevaria a especificar que cuando, por ejemplo, se hablaigdiccion social,

no se hace de un modo estrictamente técnico, por mas que ésta sea la deno
minacionqueadoptada Ley reguladora.faquelmandataonstituciona(art.

122 CE),obedeceprecisamenteel art.9 LOPJ,cuandoge manerarespectiva,

en sus apartados segundo, tercero, cuarto y quinto, delimitan el alcance del
orden civil, penal,contencioseadministrativoy del sociaf, esto es,desglosa

la unidadjurisdiccionalpor razénde la materia.

SGIL PLana, La razénde ser del procedimientdaboral, en REDT, 2014,169,p. 197.

CArt2cul o 9: il. Los Juzgados y Tribunales e
aquellos casos en que les venga atribuida por esta u otra Leys Zribunales y Juzgados del
ordencivil conoceranademasde las materiasque les son propias,de todasaquellasque no
esténatribuidasa otro ordenjurisdiccional[ é ] .

3. Los del ordenjurisdiccionalpenaltendranatribuidoel conocimientadelascausay
juicios criminales, con excepcion de los que correspondan a la jurisdiccion militar. 4. Los del
ordencontencioseadministrativaconocerarlelaspretensioneguesededuzcarenrelacion
con la actuacién de la&dministraciones publicas sujeta al derecho administrativo, con las dis
posicionegieneraleslerangoinferior alaley y conlosrealedecretodegislativosenlostér-
minos previstosen el articulo 82.6 de la Constitucionde conformidadcon lo que establezca
la Ley de esa jurisdiccion.También conoceran de los recursos contra la inactividad de-la Admi
nistraci-n y contra sus actuaciones materi al
ordenjurisdiccionalsocialconoceramlelaspretensionequesepromuevardentrodela rama
social delderechotantoenconflictosindividuales comaolectivosasi comdasreclamaciones
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No obstante, la STC 7 deasimisrho o 20
doctrina de este Tribunal que no toda la materia competencial debe estar
residenciada en la Ley Organica del Poder Judicial. Del propio art. 9 LOPJ
puede deducirse que, siempre que se respete el disefio o la definicién in abs
tractoquedecadaunodelos 6rdenegurisdiccionaledayaefectuadel le-
gi slador org8ni co, cabe que el l egi
objetodel conocimientadetales: r d e mfieastor adetarmiaadmrden
jurisdiccional el conocimiento de tales o cualesnass, integrando los enun
ciados gen®ricos de | a LOPJO, -pdnoduci ¢
entreambadormasnormativas ley organicay ley ordinariai queno obsta
a la reserva establecida en el art. 122.1 CE y que, por tastdia cons
titucionalmente licita (en el mismo sentido, STC 6 de noviembre 1986 n.
137).

Del disefio anterior resulta un sistema en el que la Ley Organica del
Poder Judicial establece los criterios generales de atribucion y las leyes ordi
narias concretan esos criterios en cada ambito especifico. Una funcion de
concrecion de los enunciados del art. 9 LOPJ que es cumplida primordial
menteporlasnormasprocesalese cabeceraelos diferentesdrdeneguris-
diccionales (Ley de enjuiciamiento civil, Ley de enjuiciamiento criminal,

Ley de la jurisdiccion contenciosmministrativa y Ley de prodeniento
laboral), sin perjuicio de que pueda también llevarse a cabo en otras normas
procesales.

De esta forma, la LOPJ, se limita a establecer clausulas genéricas de atri
bucidn competencialque requierensu concrecionA estosefectos,serala
Ley Ordinaria, en su caso, la LRJS, la que especifique, de manera mas expli
cita, como hemos adelantado, las competencias que se corresponden con la
ramasocialdel derecho.

Expresion compleja y poco clara, como también se adelant6.Y es que,
como ya, de manera tradicional se ha
6rama soci al del derechodé, principalm
ciplina juridica bajaal denominacion, no permite atribuir a la misma un
desmesurado significado que propicie sea comprensiva de todo ordenamiento
que atienda finalidad social. La tradicién legislativa procesal de trabajo sirve
paradelimitar el correctosignificadode la tan repetidafrase,haciendogque

enmateriade Seguridadsocialo contrael Estadacuandde atribuyaresponsabilidath legis
lacionl abor al 0.



FranciscoVila Tierno Algunos aspectos sobre el proceso laboral en Espafia 31

haya de entenderse como Unicamente comprensiva de las materias que co
rrespondan atlerecho del trabajo, tanto en su aspecto individual como co
lectivoy sindical,y al derechadela seguridacs o c1 al 0

En cualquier caso, todo ello requiere una labor de concrecidon, mas aun
porqueunodelos problemagonlos queseenfrentarios litigantesesel di-
ficil deslindeentrelasmateriassometidasl ambitodeunou otro ordenju-
risdiccional social.Y es que,a pesardel esfuerzodel legisladoren delimitar
el campo de actuacion de cada uno de los 6rdenes, la interrelacién entre las
distintas facetas de los supuestos facticos sometidogiiciamiento lleva,
en mas de una ocasion, a no tener claro el ambito procesal en el que insertar
unareclamaciorjudicial.

A la par,no siempreresultanitida la clasificaciéno definicion legal de
la materia objeto de competencia, mas aun en aquellos casos en los que
existe, por ejemplo, un reparto de competencias en fudeiGbjeto con
cretode la disputa,como puedeocurrir respectaa la seguridadsociaf.

No es, sin embargo, algo aislado, sino algo que se sucede, de manera fre
cuente con diversas materias fruto de que la clausula general del art. 9 LOPJ.
Clausulaguereconduce unalegislaciénprocesalaboralespecificajueno
se libra de las dudas interpretativas y detass grises que nos llevan a tener
dudassobrela jurisdiccioncompetentty quesonobjetodepronunciamien
tos reiteradosen nuestrog ribunalesde justiciat®.

"ATS 2 de diciembre 1991 n. 325. Por el interés en el contenido del Auto, se afiade
acceso directo al mismo: https://www.poderjudicial.es/seah/AN/openDocument/
4c11292625659d13/20051027.

8Vid. al respecto: YA Tierno, Orden Jurisdiccional competente en materia prestacional.- Pro
nunciamiento sobre actos de encuadramiento y sus consecuencias derivadas: los coeficientes reductores: co
mentarioa la STSnim. 4218/2014Salade lo ContenciosoAdministrativo), dedos de octubre de dos
mil quince(ld. CENDOJ:2807913004201510028@&n RS$2016,7,p. 133 ss.

°Vid. v.gr. Vita Tierno, Orden jurisdiccional competente en materia msponsabilidad por re
trasos en epago de FOGASA&NDRL, 2017,7,p.631.

10Citese, por ejemplo, la STS 25 de septiembre 2019 n. 659, sobre las dudas competenciales
entre juzgados de | o mercantil cegntraeyllimtaandeen soci
terminarsi la competencigarael conocimientaleundespidacorrespondeal ordenjurisdic-
cional social, estando declarada en concurso la empleadora, cuando se ejercita la accion ademas
frente a empresas del grupo no concursadas, por entender que constituyen un grupo de empresas
[ ] Con ar r e grecenteadoctrivagcsigndo se qui€re cuestionar la validez del
despidaacordadaenel senodel concursdhayqueaccionar(individual o colectivamenteante
el Juzgado de lo Mercantil. Eso es asi incluso si se gdmetear la existencia de un posible fe
némenoempresariable agrupaciénSetratade criterio acogidotanto antescuantodespuésle
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Sea como fuere, la LRJS, intenta acotar el &mbito de actuacion, como
hemos reiterado, del Orden Social a través de tres preceptos compleimsnta

- Delimitaciéngenéricaart.1); enla que,comosehasefaladcsereitera
la prevision del art. 9 LOPJ respecto a la referencia de las maibjids de
conocimientgoor esteOrderi™.

- Delimitacion positivaart. 2); mediante la enumeracién de cada una
de las materias que, de manera concreta y con mayor desarrollo, son compe
tenciadelajurisdicciénsocial(lo querequiereunanalisismasdetallado).

- Delimitacién negativa (art. 3); descripcién de aquellas materias que
estan expresamente excluidas de este Orden. En este sentido, es particular
mentesignificativa la referenciade aquellasmateriasque,aun conservando
unorigenvinculadoal ambitodelasrelacionedaborale deseguridadso
cial, se atribuyen a otro ambito jurisdiccional, como el contencdsa
nistrativoo civil (viajuezdelconcursoy.

Dentro del marco de la delimitacion positiva a la que nos hemas refe
rido,se encuentrappr tantoJas materias que @roceso social reclan@mo
suyas.Y, en este sentido, se incluyee manera sistematizada conforme a la
clausulagenéricadel art.1 LRJST las siguienteqart.2):

- Cuestionewinculadasal desarrollodela relaciénlaboralindividual,
desde su propia conformacion o reconocimiento, hasta su extincion, pasando
por los derechos y deberes de las partes en dicho contexto (incluyendo las
relativas a la prevencion de riesgos laborales y también, en esta materia, re
lativas alos funcionarios publicosj, los derechofundamentalemespecificos

lasmodificacionesntroducidasenla LC queentrarorenvigor aprincipio deenerode2012.
Pero si no se cuestiona la validez del despido concursal, sino geelaea el abono de deter
minadasantidadeslerivadasiela extincidncontractuabjuecomporta(seanndemnizatorias
o retributivas) la solucién debe ser la opuesta. La competencia exclusiva del Juez Mercantil des
aparece cuando se trata de weelamacion laboral dirigida frente a quienes no son sujetos
concursados. La excepcionalidad de la atribucién competencial en favor del Juez del Concurso
juegaenfavor delajurisdiccionsocialcuandano aparezcainanormaexplicitaquele asigne
el conocimientade determinadasuntof é ] ©

“iLos -rganos jurisdiccionales del orden
promuevan dentro de la rama social del Derecho, tanto en su vertiente individual comiveglec
incluyendoaquéllasgue versensobremateriaslaboralesy de SeguridadSocial,asicomode las
impugnaciones de las actuaciones de las Administragmi#iEas realizadas en el ejercidmsus
potestades funciones sobrtasa nt er i ores materi aso.

2\/id. notan. 7.

1B8STS5 de mayo2021n. 487:hemosprecisadoque,trasla LRJS,son competencialel
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enel marcodelcontratodetrabajd*y el posibleresarcimientalelos dafios
causadosomoconsecuencidela prestacion.

- Cuestiones de naturaleza colectiva. En ssieco, junto a los derechos
fundamentales de naturaleza laboral (huelga y libertad sindical) y otres ines
pecificos, podemos citar, todas aquellas controversias que afecten a sindicatos
y asociacionegmpresarialegrégimenijuridico, constituciényeconocimiento
y responsabilidad; controversias o cuestiones de indole electoral), o la moda
lidad de conflicto colectivo, asi como la impugnacién de convenios y-acuer
doscolectivoso laudosarbitrales.

- Cuestiones en materia de seguridad social en relacién con prestaciones
de seguridadsocial.Siendoésteun campoespecialmenteomplejo,se debe
de partir de |l a premisa de que aquell
estd al margen de la jurisdiccion contenciogapor tanto, forma parte del
elenco de competencias de la Social. En esta linea, entre otras, es-especial
mente <clarificadora fAla STS (Sal a
(RA20146771), porque repasa de un modo detallado los lincteslas entre
jurisdicciones. Como primer elemento de referencia, se pone de manjfiesto
la LRJSabandonariteriosbasadoginicamentesnla propianaturalezeel
a c t5.¥ @s que se determinaque sonfi | duggadosy Tribunalesdel

ordensocialtodaslas reclamacionegn materiade prevenciénde riesgoslaboralesque afecten
al personal de las administraciones publicas, cualquiera que fuera la naturaleza gderdmmhal,
|l aboral estatutaria o funcionarial, sefalando
publica empleadora respecto de los trabajadores a su servicio de cuya impugnacion conoce
siempre el orden social (arts. 1, y 2 let. a, b, e, i LRJS), si bien cuando tales afectos afectaren
conjuntamente al personal laboral y al funcionarialeghatutario, la LRJS ha optado por-aitiir
el conocimiento de la impugnacion de tales actos en materia laboral o sindical (materectes
de libertad sindical y huelga, pactos o acuesddSBEP o laudos arbitrales sustitutivas)orden
contencioseadministrativo (art. 2 let. fy h y art. 3 let. ¢, d y e LRJS), salvo en materia
prevencionde riesgoslaboralesen quela competencialel ordensocialesplena( arts.2.ey
3bLRJS) 0.

4\/id. en sentido amplio: MNEReo PEREZVILA TiErNO, ALvarez CorTes (dir.), De-
rechos laborales fundamentales inespecifié@smares, 2020. En esta monografia, el ProfoRo-
RRECILLA losdefinecomofi d e r duadarestalegueseintegranenel senodeunarelacion
contractual, concretamente enceintrato de trabajo que vincula a quien aporta su valor pro
fesional con el que lo recibe, en un juego cruzado de derecheslyer es por ambas
(Cap2tulo ALos derechos | aborales fundamentale
cional,y entronqueconla normativainternaciona c o muni t ari ao) .

5Vid. al respectoQreLLANA CaNo, Las competenciagn materia de SeguridadSocial en la
ley reguladorade la jurisdiccion social en RMESS2012,99,p. 131 ss.

8V LA TierNo, Ordenjurisdiccional competentecit., p. 140.
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orden social quienes tienen asignado legalmente, en desarrollo del art. 9.5
LOPJ el conocimiento, comaegla, detodasfi | eeslamacionesen materia

de Seguridad Sociald incluido el co
Administraciones publicas (entre ellas, la Administracion de la Seguridad So

cial), singulares o pluralgso las disposiciones generales art. 3.a LRJS) sujetos

a derechoadministrativoy que ponganfin a la via administrativadictadas

enel ejerciciodesuspotestadey funcionesenmateriade Seguridadsocial,

dejando aparte el control de los actos prestacionales que igualmente le in
cumbe (arg. ex arts. 1, 2.0 vy 2.f LRJ
reglageneral estan tasadas y su interpretacion debe ser restrictiva, dguaodo

solo las sefialadas en el art. 3, letf), LRJS, son las que, en materigutéisel

social quedarian sujetas al Orden conteneabuinistrativo. Siendaasi,
insiste el TS, que de @Al a apéxpuestosi - n
[...] seconstituyecomoreglaalosJuzgadog Tribunaleddelordensocialcomo

los competentespara el control jurisdiccional de los actos de la
Administracién de la SeguridaBlocial, especialmente en materia prestacio

nal o.

De manera enumerativa, por tanto, es posible incluir las cuestiones que
versen sobre la valoracion, reconocimiento y calificacion del grado de dis
capacidad, prestaciones del sistema de dependencia, mejoras de la aecién pro
tectora de la seguridadsocial, complementosde las prestacioneso
indemnizaciones en esta materia, resoluciones de la Administracion puablica
(tambiénsancionesy lasdisputasentremutualidadey asociado® funda
cionesy beneficiarios.

Esta primera enumeracion que sirve como desarrollo a lo previsto en
el art. 1 LRJS, debe completarse, necesariamente, con una serie de quaerias
también se atribuyen al conocimiento del Orden social, pero gasté&o
directamenteincluidas en la reiteradadeclaraciongenéricadel citado
preceptaespectalelo quedebeentendersdelaramasocialdelderechéd.

7 Enlajurisdicciénsocial se conocerdambiénla eventuaimpugnaciénde resolucioney
actos administrativos relativos a imposicion de sanci@messte ambito, aquellas relativas al
ejerciciodepotestadeyg funcionesenmateriaaboraly sindicalsiemprequeno estéatribuido
a otro orden, responsabilidad deAdministracion publica con arreglo a la legislacion laboral
(incluida la intervencién del Fondo de Garantia Salarial), y en materia de intermediacion laboral.
Pero también las discrepancias entre socios trabajadores y cooperativas de trabajo aseciado (ex
clusivamentenlo queserefierea suprestaciordeservicios)o sobreel régimenprofesional
de los trabajadoresauténomoseconémicamenteélependiente#\ estemarcocompetencial, se
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Ello no supone, sirembargo, guese cierre de maneraabsolutaestelistado,
en tanto que el cajon de sastre del art. 2, let. f), LRJS, incluye en el marco de

competencia de |l os -rganos del or de
otras cuestiones que les sean atribuidas por ésta u otras normas con rango
del ey 0.

El reparto competencial por materias, a pesar de la ordenacion lagal, es
temaqueofreceunaimportanteconflictividady unafuentesignificativade
problemasnterpretativoscomo ha sido puestode manifiestode manera
reiteradgpor la doctrinacientifica?®,

Se ha afirmado,en tal sentido,que fi | sempreconflictiva delimitacién
de fronteras de la competencia de jurisdiccion del orden social en relaciéon
con el resto, en especial el contencioso administrativo, también el civil, sobre
todo con respecto a los juzgados de lo mercantil. Justamente en materia de
unificacioncompetenciah favordelordensocialdetodadasmateriason
figurables como sociales (laboralegdividuales y colectivas riesgos labe
rales, sindicales, seguridad y asistens@sgales) quedaron pendientes diversos
temas cuyo traspaso al orden jurisdiccional social no se logré plenamente.
En otros supuestos, aunque la finalidad legislatredendia su plena inte
gracion, ha resultado que en su interpretacién jurisprudencial se ha venido
sustentando un criterio restrictivo de la competencia del orden social; en
muchas ocasiones mantenerse una mentalidad disgregadora clasica al buscarse
resquiciodegales parao asumirel cambigurisdic c i d°nal 0

adiciona segun lo previsto en el art. 4 LRI virtud del principio de colaboracion institional
y en paralelo con lo establecido en el art. 42 de la LE@e los 6rganos judiciales detden
social extiendensu competenciaal conocimientoy decisionde las cuestionespreviasy
prejudiciales que, aunque sean ajenas a dicho orden, estén directamente relacionadas con las
atribuidas al mismo; salvo excepciones tasadas, por ejemplo, cuando estemos ante cuestiones
prejudiciales penales que supondran Ispsmsion del proceso laboral cuando concurra falsedad
documental y sea preciso su resolucion para resolver en el ambito social (art. 4.3 LRJS). Estas
cuestionesseranobjeto de tratamientoen la resoluciénjudicial que pongafin al proceso, sin
gueproduzceefectosmasalla de éste.

18En este sentido, resulta especialmente interesante la valoracion efectuadanpsr S
Motina, Una visién general de los desafios de la jurisdiccion sogiedpuestas de reforma legislativa a
partir de una experiencia practica critioan GUADALUPE HERNANDEZ, SEGOVIANO ASTABURUAGA,
MoLiNna NAVARRETE, TARAJANO MESA, cit., p. 400, realiza, integrando su condicion de ex Ma
gistradodelTS.

bidem.
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3. Principiosy desarrollo del procesolaboral

Expresamentel art. 74 LRJIS disponeque il | juecesy tribunales
del ordenjurisdiccionalsocialy los secretariogudicialesen su funcion
de ordenacién del procedimiento [...] interpretaran y aplicaran las normas
reguladoras dgbroceso social ordinario segin los principios de inmedia
cion, oralidad,concentraciény celeridad[ € Jorientaranla interpretacion
y aplicacion de las normas procesales propias de las modalidades procesales
[ PO

Estosprincipiosqueinformane impulsanel desarrollodel procesd y
estarpresentedesdda primeranormaqueordeneel procedimientdaboral
en Espafa, la Ley de Tribunales Industriales de 19@8solo ordinario, sino
también en el ambito de las modalidades procesales, tienéntemanexion
entre ellos, no planteandosda concurrenciade unosy no de otros.Si algo
es caracteristico del proceso laboral, es precisamente, la existencia de estos
principios informadores, que marcan de manera absoluta el desarrollo, la re
gulacién y el estudio de esta materia. No obstante, no encuentran-su orde
nacion exclusiva en la LRJS, sino que es compartida en el contexto de
normas de mas amplio espectro como la LOPJ o del proceso civil, como la
LEC, que siempre se aplicardn de manera sumetén cualquier caso, la
aplicacion de los principios distingue claramente al proceso civil, de donde
toma causa y origen, del Soci al : i
celeridad y gratuidad como principios informadores del procedimiento la
boral en contraste con los principios que han dominado el procedimiento
civil, caracterizadgor la escriturajJa mediacién]a dispersiénja lentitud y
la no gratuidad, ha llevado a la doctrina, tanto iuslaboralista como procesalista
a sostener que Hiferenciacion de la manifestacion social del proceso res
pectode la manifestaciércivil radicaen el procedimientode unay otra,y
mas concretamente, en los principios que los informan, sin perjuicio de que
dichospr i nci pi os puedan ser agumidos pi

Bien es cierto, no obstante, que el procedimieiib se ha ido acer
cando y asumiendo los principios propios del laboral. Centrémonos en aque
llos principiosmasrelevanteenla 6rbitadelo Sociaf?

20| areferenciaa secretariogudicialesdebeentendersdechaa Letradosy Letradasdela
Administracionde Justicia.

2LGIL PLaNA, La razonde ser del procedimientdaboral (11), enREDT, 2015,172,p.61.

22 Juntoa ellos,en el marcodel procesdaboraltambiénse puederreconocekel principio
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3.1. Inmediacion

Es este un principio que se plantea con caracter general en cualquier
procedi miento judicial. De hecho, el
raciones, interrogatorioggstimonios, careos, exploraciones, informes, fatifi
cacion de las periciales y vistas, se llevaran a efecto ante Juez o Tribunal con
presencia o intervencion, en su caso, de las partes y en audiencia publica,
salvolo dispuestenlal e% o

De manera mas concreta en el ambito dgdaial, la LRJS establece
una obligacién especifica vinculada a la resolucion judicial, en el sentido que
isi el Juez que presidi- el acto del
celebrarse ®ste nuevamenteo. De hecho
seentenderda nulidaddela misma(existiendaunaremisiénala LOPJsi se
celebré en 6rgano colegiado, siendo también objeto de rechazo que se sus
tituya a un magistrado que actuara en juicio, porqueonohubiera parti
cipado).

Se trata, mediante el mismo, de garantizar un conocimiento directo del
juzgador sobre el asunto, de manera que el que conoce el pleito y sus carac
teres, es el que va a resolver, evitando la posibilidad de que el que asume la
decision final lo haga sin tener un acceso directo a todos los medios de
pruebay al desarrollo del proceso. En este sentido, es fundamental su relacién
con el principio de oralidad que, a la postre, es sobre el que giran el resto de
principios.
de buenafe y proscripciondel fraudede ley y del abusode derechogl principio equilibradoro
de busqueda de la igualdad material, el principio de publicidad, de oficialidad y de gratuidad.
Ademas de la eliminacién del denominado formalismo enervante en favor del prpcipc
tioney un mayormargende protagonismq de participaciérdelaspartesenel procesoy en
la tomadedecisiones.

ZEn el mismo sentido el art. 137 LEC, aplicable al resto de érdenes jurisdiccionales, viene
adisponer, bajodl 2t ul o, APresencia judicial en decl ar ac
LosJuecey los Magistradosniembrogdeltribunalqueestéconociendaleun asuntapresen
ciaran las declaraciones de las paytefe testigos, los careos, las exposiciones, explicaciones y
respuestas que hayan de ofrecer los peritos, asi como la critica oral de su dictamen y cualquier
otro acto de prueba que, conforme a lo dispuesto en esta Ley, deba llevarse a cabo contradictoria
y publicamente2. Las vistasy las comparecenciague tenganpor objetooir a las partesantes
de dictar una resolucion se celebraran siempre ante el Juez o los Magistrados integrantes del
tribunal que conozcadel asunto3. Lo dispuestcen los apartadosnterioresserade aplicaciona
los Letrados de la Administracion de Justicia respecto de aquellas actuaciones que hayan de

realizarse Unicamente ante ellos. 4. La infraccion de lo dispuesto en los apartados anteriores de
terminarda nulidadde plenaderechodéasc or r espondi entes actuaci on
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3.2. Oralidad

Si ha existido una caracteristica del proceso civil tradicibaasjdo el un
desarrolloenel queprimala tramitaciénpor escrito Sin embargoenel Orden
social prevalece den modo extraordinario la oralidad, salvo los tramites pre
cisosminimosy necesariogjuerequierersuformalizaciénpor escrito.

Ello supone que la préctica totalidad del desarrollo del proceso en su
fasebasicay fundamentahnteel juezdelo social(o el Grganoqueasumda
funcién de instancia), se produce de manera oral, con la intervencion de las
partes mediante la exposiciéon de viva voz, de sus pretensiones y alegaciones,
aungue con la documentacion precisa que se refleja en el acta. De este modo,
se van repitiendtas intervenciones permitidas por el juzgador, sin que se
admitala posibilidadde presentaciddeescritosde preguntay repreguntas
en el interrogatorio de testigos, ni que las conclusiones se formulan-por es
crito. Ello no evita, sin embargou€ se presente prueba documeatpk
ricial, o que se dicten resoluciones verbales dufaniesta, se conformen
las diligencia de ordenacion de forma escrita, o exista la opcion de dictar la
sentencian voce

El fundamentalela oralidadesla dedarunamayorrapidezy facilidad
para el avance del proceso, de manera que se pueda dar una respuesta urgente
a frente a la peticion de parte, de un modo agil que permita respontigetala
judicial efectiva. Pero, al tiempo, es por su necesaria conexion panapio
de inmediacion, de forma que el 6rgano judicial tenga una reldc&gta con
las partes, alegaciones y medios de prueba cuando no hay prueba
preconstituida.

3.3. Concentracion

La propiafinalidad del procesolaboral,de dar unarespuestairgentea
las partes en conflicto, otorga un lugar de privilegio a este principio en el
contexto del proceso laboral. El mismo supone que el juicio oral concentra
todas las fases del proceso en acto Unico (aunque éstas vengan perfectamente
diferenciadas), de manegae se suceden, sin solucion de continuidad (sin
gue se produzcan divisiones o interrupciones en el transcurso del acto del
juicio), alegaciones, pruebas y conclusiones e, incluso, la sentencia éstndo
dictain voce(y las cuestiones previas, incidentales y prejudiciales gpaisdan
plantear).
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No obstante, puede haber una suspension para permitir, por ejemplo,
examinar una documental compleja y extensa. Hasta tal punto tienelideda
esteprincipio que se prevé,de maneraconjunta,conciliacionjudicial y vista
oral. Sin embargo, en el procedimiento civil existe una audienciaipng una
vistaoral (arts.414y ss.LEC).

3.4.Celeridad

Ya hemos advertido de la configuracién de un proces@upiende
dar un rapida respuesta a los litigantes.Y, para ello, el principio informador
basicode la celeridadgestrechamentginculadocon los ya citadosprincipio
de oralidad, inmediacién y concentracion, implican el desarrollo de un pro
cesaodeunmodourgente.Todello esporquesedarespuestanecesidades
esenciales para las personas trabajadofeente al poder econémico que re
presental empleadoi quepuederestarelacionadasonderechosunda
mentalesextinciondel contratogtc.

Lo que se traduce en la celeridad predicable en el proceso ordinario,
pero no menos importante, sino todo lo contrario, en modalidades proce
sales que se priorizan en funcién a su naturaleza. Al tiempo, también explica
gue el reiterado proceso laboral tenga una Unica instareitensible a
otros principiosi conformandose como de doble grado, evitando la pro
longacion excesivamente extensa y reduciendo la capacidad de recurrir a
recursos o vias de impugnacion extraordinarias que no implicardngcomo
el arden civil, una revisién completa de lo analizado, sino de Ipgada
separarse y conformar una causa de impugnacion de conforooidaal
mismalLRJS.

Estamismaceleridadsuponequeel plazode dictar sentencid enteoria
T es muy reducidd tres o cinco dias segun el procéso que el mes de
agosto y otras fechas festivas se consideren plazos habiles y que el sefiala
miento sea especialmente rapido, esencialmente respecto determinadas mo
dalidades y materias (como derechos fundamentales o despido). Sin embargo,
estas previsiones se estan quedando en el plano hipotético, no real.Y-la mues
tradeello sehaceevidenteconlos sefialamientogueseestarproduciendo
en tiempos recientes, sirvan de ejemplo: citacion: 10 péestbre de 2023,
comparecencid0 de febrerode 2026;citacion:12 de septiembrale 2023,
comparecencia28 de abril de 2026;citacion 21 de marzode 2024,compa
recencia2l de junio de 2028.
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Este es hoy uno de los grandes problemas del prsoesd y una de
lasmasimportantesjuejasielos operadoreguridicosquevencomolos di-
latadisimos plazos alejan la posible celebracion de las vistas y de la obtencién
de una satisfaccién a los intereses de los clientes. Algo que no casa, cierta
mente con | o previsto, de manera taxa
personas tienen derecho a obtener la tutela efectiva de los jueces y tribanales
el ejercicio de sus derechos e intereses legitimos, sin que, en ning{puedso,
producirse indfension. Asimismo, todos tienen derecho al Juez- ardiio
predeterminado por la ley, a la defensa y a la asistencia de letrado, a ser
informados de la acusacion formulada contra ellos, a un proceso publico sin
dilaciones indebidas y con todas las garantias, a utilizar los medios de prueba
pertinentes para su defensa, a no declarar contra si mismos, a no confesarse
culpablesy alapresunciérdei nocenci ao.

En sintesis, no parece que se corresponda con la prohibicién de las di
lacionesindebidas.

3.5.El desarrollodel proceso

Los principios hasta ahora comentados son los que marcan el desarrollo
del proceso laboral, como proceso especifico y autbnomo que responde a
unos caracteres propios. En tal sentido, uno de los elementos basicos que lo
diferencian del proceso civil esdiferente posicion de las partes, en tanto
gue el principio de igualdad que tiene que verse directamente reflejado en
cualquier orden jurisdiccional, en el Social, viene condicionado por un ca
racter tuitivo que trata de equilibrar la situaciéon de desequilibrio entre las
partes de una relacién laboral. De este modo, es el trabajador el que se ve re
vestido, con caracter general, con una proteccion reforzada para la defensa
procesal de sus derechosTodo ello en el irtrés de salvar la desigualdad
existenteentrelos sujetosde la relacionlaboral.

Otro elemento que, sin duda, es muy significagivimplica un impor
tante reto para la jurisdicci@ocial es el cambio digital, al que ya se hizo
referencia. Una transformacién que se extiende de manera absoluta por cual
quier campo de la vida diaria y, entre ellos, la Justicia. En esta linea,-es inte
resante el debate que se suscitd y se ha seguido suscitando sobre la prueba
electronicaal amparodel art.90.1 LRJSy 382 a 384 LEC.Al respectogran

2En estesentidoGIL PLana, La razénde ser, cit., p.61.
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partede aqueldebatese ha centradoen discutir la viabilidad,como prueba

I una vez aceptado el correo electronico o la influencid@@88IH y el TIUE

enel contextodelasgrabaciones acces@determinadoglementopriva

tivosi de las redes sociales o de aplicaciones de mensajeria instantanea como
Whathapp®.

A estos efectos, resulta ilustrativa la STS 23 de julio 2020 n. 706 de
cuandaafirmaquefi eal’ancgecnoldgicchahechoquemuchosdocumen
tossematerialicery presentemjuicio atravésdelos nuevossoporteelec
trénicos, lo que no debe excluir su naturaleza de prueba documental, con
las necesariaadaptaciones (por ejemplo, respecto de la prueba de autentica
cion). Si no se postula un concepto amplio de prueba documental, llegara
un momento en que la revision factica casacional quedara vaciada de con
tenido si se limita a los documentos escritos, cuyo uso sera exiguo. £n con
secuencia, debemos atribuir la naturaleza de prueba documental a los citados
correos electr-nicos [ é] ElI'l o -no su
dite el error factico de instancia, al igual que sucede con los documentos
privados. Para ello serd necesario valorar si se ha impugnado su autenticidad
por la partea quien perjudiguesi ha sido autenticadoen su caso}y si goza
del i terosuficienciao.

No parecajueexistangrandesmpedimentoparatrasladatasmismas
conclusiones a las aportaciones de redes sociatbathappgatendiendo
tambiéna su autenticidad)masadnsi lo recogidoen talesinstrumentosera,
en puridad,un documentoque se adiciona,adjuntao insertaen los mismos,
si bien, en cuanto allo, habria que remitirse a las consideraciones que, con
caracter general, se pueden hacer sobre los medios de prueba. La conclusion,
por tanto,es que nos movemos en un elevado margen de incertidumbre que
deberaesolversenel marcodel procesdaboral.

Sea como fuere, es necesario destacar el importe esfuerzo que ha su
puesto el citado RDL 6/2023 que, como expresamente indica en su parte
expositivaquefl edérechala tutelajudicial efectivaquereconocenuestra
Constitucion en su articul, dentro de los derechos fundamentales y de
las libertadespublicas,no puedecomprenders@esconectadale la realidad
enla que,igual que ocurrecon el restode los derechosse desenvuelvg é |

BVid. VaLLe Muiioz, Las redes sociales como medio de pruebaleproceso laborglenREJLSS
2023, 6, p. 11&s. b. Las aplicaciones de mensajeria instantanea como medio de prueba en el preceso la
boral, enLS, 2023,13,p.1 ss.
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la consolidacién en nuestra sociedad de las nueeaslogias, la evolucion
culturaldeunaciudadaniaonscientalelos retosquecomportda digitali-
zacion y, sobre todo, la utilidad de los nuevos instrumentos y herramientas
tecnoldgicasl serviciodeunamejory maseficientegestiéndelosrecursos
publicos,tambiénen el marcode la administracionde justicia,implica para
los poderes publicos el imperativo de abordar correctamente este nuevo marco
relacionaly, con él, delimitar y potenciarel entornodigital con el propdsito
de favorecerunm8 s ef i ci ente potestad juris
decreteley persigue, en primer lugar, la adaptacion de la realidad judieial es
pafioladel siglo XXI al marco tecnolégico contemporaneo, favoreciéndose
unarelaciéndigital entrela ciudadania los 6rganogurisdiccionales apro
vechando |l as ventajas del oO0hecho tecn
Estadcsocialy democréaticalederechanediantda disposiciordemedidas
orientadas a la transparencia, la eficiencia y la rendici@uestas de los po
deresp Yab | i cos 0.

De otro lado, por ultimo, es preciso referirse a los problemas que plantea
el acces@ los recursos como via de revision de las decisiones judiciales. Es
cierto que el sistema de recursos que se prevé en la norma procesal, no parece
oponersal derechaletutelajudicial quereconoceel anteriormenteepro
ducido art. 24 CE, por cuanto sera el legislador el que garantice tal derecho
mediante el desarrollo correspondiente, primero por la LOPJ y, posterior
mente por la LRJS habilitada por la anterior. Nonesios cierto, sin em
bargo, que una restriccion de la via de accesaevision podria suponer
enla practicala imposiblerestituciéndel derechovulneradoal litigante.

En estesentidoel primer pasonatural ante una sentenciadesfavorable
en el primer pronunciamiento, teniendo en cuenta que estamos ante un pro
ceso de instancia Unica y doble grado, es el recurso extraordinario de supli
cacion, que Unicamente servird para solicitar una revision por motivos
tasados, ante resoluciones concretas (no en todos los casos y por todas las
materias) y respecto de los aspectos que se sefialen de manera expresa (no
del conjunto de la decision judicial originaria). Esto nos sitla ante-un im
portanteescenariode irrecuribilidad o inadmisibilidad.El problemaes que
si se cierra este paso, no es posible continuar en el Orden Social (habria que
saltar a la revision por el Tribunal Constitucional o ante instancias suprana
cionales).

Entendemos, de tal modo, que parece preciso revisar el contenido de
losarts.191y 193LRJSenlo queafectanal recursode suplicaciéon(y enpa



FranciscoVila Tierno Algunos aspectos sobre el proceso laboral en Espafia 43

ralelo, a la casacion). Se trata, de este modo, de ganar seguridad jurdica, re
bajarla incertidumbredel litigantey adecuarsala doctrinajudicial queva
marcandal caminoy respondiendalos problemagjuela practicarealpre-

senta y que hay que resolver. Al tiempo, permitiria eliminar cambios-de cri
terios jurisprudenciales basados erafaplitud o indeterminacion de la
normaEn este sentidoebemosnsistir en la necesidadk clarificar el acceso

a la Suplicacion (o la posible estimacion) de un modo amplio: sea madiente
regulacion menos compleja; mediante una clarificacion mas edatia
posibilidadesdel recursocuandose invocanderechosfundamentalegn
procedimientos sin acceso a la suplicacion; a través de una redaccion mas
clara que evite la interposicidn de recursos basados en un (inico motivo de
revision factica; y, por Ulno, con una aclaracién de qué se considera prueba
documentalespecialmenten lo relativo a la utilizacion de lasTIC?,

Todos estos problemas tornan de una especial dimensién cuando la po
litica interfiere en el poder judicial.Y es que, en los Ultimos tiempos, las des
avenencias de los partidos mayoritarios impiden la adopciéon de acuerdos, de
conformidad al procedimiento legalmente establecido y que requiere una
mayoria de las camaras, para los nombramientos en los 6rganos de gigierno
losjueces. Este efecto se transfiere a los propios 6rganos judicialatiante
la imposibilidad de sustitucion de los jueces que causan baja defaitieh
Tribunal Supremolo que se ha traducidoen unainfrarrepresentaciode las
Salasentreellasla Social,con 7 magistradosen activo sobreun total de 13
puestos.

Al importantisimo nimero de inadmisiones de recursos de casacion por
las dificultades procesales que la norma contiesrgre otras la exigencia
de aportacion de una sentencia de contraste en la que se aprecie una triple
identidad (de sujeto,hechoy fundamento)aplicadade una forma estrictai
seunelasdificultadesdeunaSaladelo Socialqueapenaselineel nimero
minimodeintegrantegparareunirseen Plenoy formarsecciones.

Se pone, seriamente en duda, por tanto, la aplicabilidad del reiterado
derechaetutelajudicial efectiva.

%V 1LA Tierno, El accesoa la suplicacion.Algunascuestionesomplejasen GUADALUPE
HERNANDEZ, SEGOVIANO ASTABURUAGA, MOLINA NAVARRETE, TARAJANO MESA, Cit., p. 244.
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4. Unasbrevesconclusiones

En sintesis, podemosoncluir que estamosante un procesoautonomo
que ha evolucionadoy se ha separadalel procesocivil, si bien,susnormas
seaplicarande manerasupletoria.

Los caracteres del derecho del trabajo y su naturaleza tuitiva, tiene que
verse reflejada en la norma procesal para las situaciones de conflicto que, en
consecuencia, adopta unos principios propios y un desarrollo particular. Pero
siempredentrodel marcocompetenciatiefinidoenla misma.

No obstante, la significativa controversia judicial, precisamente en ma
teria de competencéa@ue la actual conformacién en la LRJS no ayuda a
resolver de un modo definitivo, dificultan, en parte, el desarrollo del proceso
laboral. Las tenues fronteras entre los distintos 6rdenes jurisdiccionales asi
como la existencia de cuestiones que, por si solas y en cuanto a tode su con
junto, no pueden atribuirse a uno solo de ellos, nos condenan, necesaria
mente, a permanecer en esta situacion de incertidumbue,yclama en el
sentidodedemandaunaposiblereformalegislativade estamateria.

No obstante, no puede decirse que se trata de un problema-estricta
mente procesal, en tanto que, en mas de un caseqsiere un cambio en
cuanto al fondo, en lo que respecta al aspecto sustantivo que, a la pam#nga
trascendencia en la norma rituaria. Es el ejemplo, entre otros, dememgi
juridico del personal que presta servicios en el marco de las Adtmamones
publicas. La ausencia de un régimen unitario que se desgl@sasenal
laboral, funcionarial, administrativo y estatutario, nos lleva a dilutadar
cuestiones en diferentes 6rdenes, aun teniendo éstas un claro perfilPaoral.
altiempo ygensentido contrarigin parecemuy coherenteonlo an terior,
apostarpor integrarla Prevenciénde RiesgosLaboralesseacudl seael tipo
de empleadgublico,dentrodel ordensocial.

Por ultimo, principios como el de celeridadse estanviendo afectados
de una manera importante ante la existencia, cada vez mayor, de sefialamien
tos muy lejanos en el tiempo, hasta el punto de poner en duda el-cumpli
miento o la garantia del derecho fundamental de tutela judicial efectiva.Y
ello a pesar de las medidas adoptadas por el RDL 6/2023 que viene a sefialar
quefi Aadigitalizaciéndebeafiadirsda necesidadieintroducirlos meca

27A tal efecto,puedeconsultasey.gr. la relacion de sentenciasgue el Boletin Oficial
del Estado selecciona sobre esta materia vinculadas al art. 2 LRJS:
https://www.boees/tuscar/act.php?id=BOR-2011-15936 &tn=5&bj=a2#.


http://www.boe.es/buscar/act.php?id=BOE-A-2011-15936&tn=5&bj=a2
http://www.boe.es/buscar/act.php?id=BOE-A-2011-15936&tn=5&bj=a2
http://www.boe.es/buscar/act.php?id=BOE-A-2011-15936&tn=5&bj=a2
http://www.boe.es/buscar/act.php?id=BOE-A-2011-15936&tn=5&bj=a2
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nismos eficientes que resultan imprescindibles para hacer frente al incremento
de la litigiosidad y para recuperar el pulso de la actividad judiciabrapas
delarecuperaciércondmica socialtrasla finalizaciondela situacionde

crisis sanitaria ocasionada por la COV1B; asi como las reformas cores
pondientegnlasleyesprocesalesomomedidagdeagilizaciéndelos pro-

cedi mientos en | os distintos -rdenes
agilizacionprocesalse introducenbasicamentenla [ é Ja Ley 1/2000,de

7 deenerogde EnjuiciamientoCivil; enla Ley 36/2011de 10 deoctubrere-
guladoradela JurisdiccionSocial[ € ] 0 .

La misma duda antes sefialada, que se extiende, de una parte a las difi
cultades existentes, en el plano procesal, para poder revisar las sentencias ju
diciales yde otraa las distorsiones que politica esta creando sobrepelder
judicial, tanto a sus érganos de gobierno como a la composicion del mismo
Tribunal Supremo.
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Asunto

El procedimiento laboral en Espafia siempre ha tenido unos caracteres que lo
ha hecho diferenciarse del proceso civil, con un menor rigor formalistacperona
mayorapuesta por principios como la inmediacion y la celeridad. La ralentizaciéon
delajusticiay el retrasoenla obtencionde unaresoluciénjusta,junto conla necesaria
digitalizacion de la Administracién de Justicia, ha obligado a asumir recientes e im
portantes cambios en la norma procesal, llamados a revertir los problemas para los
justiciablesy agilizarla tomade decisiones.

PalabrasClaves

Procedimiento laboral, celeridad, inmediacion, legislacion procesal, Orden
Social.



Rudiger Krause
Labour Jurisdiction in Germany
- Past, Present and Future

Contents: 1. Introduction.2. Historical developmenB. Judges at the labour cour81. The
composition of the benci3.2. Qualification and recruitment of the presiding judges.

Appointment, qualification and position of honorary judgesCharacteristic features of thegal
proceedings4.1. General aspectd.2. Priority of conciliation and mediatiod..3. Costsof the
litigation. 4.4. Representation in coui. Current development5.1. Digitalisation ofthe legal
proceedings5.2. Decrease in the number of labour court cae€oncludingremarks.

1. Introduction

AA | egal system t hlabourjaribdictonvexprastes e | f
that it is particularly committed to the human, material andmaterial
needsf people.Thigs theclaimto berealisedby labourjurisdictionin the
past, present and future; tjbriediciomi s on
isbasedbont hi s 0

With these words, which can also be found on the homepage of the
Federal Labou€ourt, the eminent labour law profesdeeter Hanay*1935)
summarisedlecade®gd the specialcircumstancehat Germanyhasa labour

10r i gi rkiad Reghtsordiiung, die sich eine besondere Arbeitsgerichtsbarkeit leistet,ahrtintkt
aus, dass sie deMumanen, den materiellen und ideellen Bediirfnissen des Menschen in besatdser
verpflichtet ist. Dies ist dezu verwirklichende Anspruch an die Arbeitsgerichtsbarkeit in Verganheit,
Gegenwart und Zukunft; darauf beruht die Daseinsherechtigung dieses besonderen Zweiges der
Gerichtsbarkeid .

2 Available at: https://wvww.bundesarbeitsgericht.de/.

3 Hanau, NeueZeitschrift fur Arbeitsrecht(NZA), 1986,p. 813.

Diritti Lavori MercatiInternationa| specialissug 2024
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judiciary thatis completelyseparatérom the ordinaryjudiciary in termsof
organisation and personnel in all three instances, with grgutitipation of
employersandemployees.

The outstanding importance of an independent labour judiciary in the
German legal system is already reflected in its constitutional basis. Art. 95(1)
of theBasicLaw (Grundgesetz GG) of the FederaRepublicof Germany
providedtheestablishmendf a FederalLabourCourtasoneof thesupreme
courts of the FederatiGnFurthermore, the mentioning of the labour judi
ciary guarantees their existence as such under constitutional law and at the
sameime guaranteea coresetof subjectmatterjurisdictionfor labourlaw
dispute& The lively discussion about merging the labour judiciary and the
ordinaryjudiciary thattook placearoundtwentyyearsagd would therefore
requirea constitutionalamendment.

Germany devotes considerable resources to realising the constitutionally
guaranteeéhdependence of the labour judiciary: In addition to the Federal
Labour Court based i&rfurt “with its current ten senates, 18 regional labour
courts and 106 local labour courts are spread across the country. Around 935
professional judges work at these cotingho dealt with around 260,000
dispute8in 2022°(with a total number of around 42 million employéégs)
Thefactthataroundd5 % of theseproceedingarebroughtby employee¥,
while employersanregularlyprotecttheir interestaunilaterallywithout the
help of the courts,jllustratesthe relevanceof the existenceof the labour

4Until 1968,regulatedwith a slightly differentwordingin Art. 96 (1) GG.

® DETTERBECK, Grundgesetan Sachs (Ed.),9th Ed.,2021 Art. 95, para.4; V OSSKUHLE,
Grundgesetzn MancoLoT, KLEIN, STArck (Eds.),7th Ed., 2018 Art. 95, para.22, pp.27-29.

¢ For this, see only ReLe, Zukunft der Arbeitsgerichtsbarkein ResLE (Ed.), ZaAR,
Schriftenreihe 2005,Vol. 3, pp. B0 with references in fn. 2. From a sotistorical perspective
ReHpER, WSIMitteilungen 2007,pp.448454.

"Established 954, the Federal Labour Cowvas initially based in Kassel before being
relocatedo Erfurt following Germanreunificationin 1999.

8Bundesamt fiir JustiRichterstatistik 2020, availableat: https://www.bundesjustizamt.de
The figure refersto full-time equivalentsin comparisonin 2019,around13,000judgesruled
on 925,000casesat the ordinarycourts.

® Available at: https://www-genesis.destatis.de.

1 The figure refers to the swalled judgement procedure. In addition, there are regularly
over 12,000 sealled order procedure per year, cRd@vanN-HOFLING, Arbeit und Recht
(AuR),2022,p.17.

11 Available at: https://statistik.arbeitsagentur.de.

12 Cf. GROTMANN-HOFLING, AUR 2019,p. 452.
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courtsfor assertingheinterestof employeessthegenerallyweakermparty

in working life. In terms of content, this mainly involves disputes about the
existence of themployment relationship, payment claims and the correct
payscaleclassificatior®.

The present article examines this particular branch of the German ju
ridical system and highlights its special features. Following a review of the
historicaldevelopmenof judicial conflict resolutionin labourmatterg(ll.),
theissuegelatingto judgesin thelabourjudiciarywill beexaminedn more
detail (1), before moving on to the characteristic features of labour court
proceedings (IV.) and finally to current developments in the labour judiciary
(V).

2. Historical development

Theideaof aspeciajudiciary separatérom theordinarycourtsfor the
settlement of labourelated disputes has a long histénEven if some tra
ditions go back further (guild jurisdiction, factory courts), the actual fore
runners of modern labour judiciary are the municipal industrial tribunals
that emerged at the beginning of the 19th century in-neestiutionary
France.The starting point was the establishment of the first industrial tribunal
in Lyon in 1806, at the initiative of entrepreneurs (particularty $hk man
ufacturerdasedhere)whoweredissatisfiedvith theslowandimpractical
decisioamakingprocesof theordinarycourtsandadministrativeauthori
tiess. Strictly speaking, it was origina
depr ud 6 h omadeus ad gmployersand workshopmanagergbut not

13 Cf. GROTMANN-HOFLING, AUR 2019,p. 452.

14 To thefollowing, seeLeINeMANN, NZA, 1991 pp.961-966:LINSENMAIER, NZA,2004,
pp.401-408; NEumann, NZA, 1993,pp. 342-345; OpoLony, NZA, 2004,pp.519-524; PRUT-
TING, Arbeitsgerichtsgesetm GeRMELMANN, MATTHES, PRUTTING (Ed.), 2022, Einl paras.-33a;
SawaLL, Die Entwicklung der Arbeitsgerichtsbarkeit2007; SLLNer, Die Arbeitsgerichtsharkeit,
Festschrift zumL0Ojahrigen Bestehen des Deutschen Arbeitsgerichtsverbat@84, pp. 117; compre
hensive presentation of the beginnings am, Untersuchungen zur Entstehung der Arbeits
gerichtsbarkeitn Deutschlang1990,Vol. 1,2002Vol. 2,2008,Vol. 3.

15 eINemanN, NZA 1991, p. 962; for more details seeo&c, Gerichtsharkeit als Mittel
sozialer Befriedung, dargestellt am Beispiel der EntsteltengArbeitsgerichtsbarkeit in Deutschlantb85,
pp.68-70.
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representatives of the actual workforce) and chaired by an emi§layhose
taskit wasto settledisputeshetween manufactureasmdworkers.
This institution subsequentlyspreadnot only to France put also to

the areas on the left bank of the Rhine in Germany (1808 in Aachen and

1811in Cologney’. From the 1830s, industriatourts were also established
in a number of other German citi#$he Prussian Ordinance on the Es
tablishmenbf IndustrialCourtsof 1849(PreuRisch&ewerbegerichtsverordung
= GewGVO) providedfor the first time that a conciliation proceedings
involving a conciliation committee was to precede the digpateedings
before the industrial court (Sections 17 et seq. Gew&V/B)rthermore,
the Saxon Industrial ActS@chsisches Gewerbegeset@ewG)of 1861 was
the first to consistently implement the idea of parity by piding for a
legally qualified administrative official to chair the court, with an equal
number of employer and employee representatives voting assgSsotornd
GewG}C.Thissetthecoursdor furtherlegislativedevelopmenia Germany
as early as the middle of the 19th century. In practical temmsgever, these
legal regulations initially proved to be a failure. It shoaldo not be
overlooked that the main function of timelustrial tribunalsvas originally
to discipline worker&. In 1841, for example, two thirds thfe cases brought
before the Barmen Industrial Court were filed by @hoyerg2

The foundation of the German Empitegutsches Reighn 1871 created
theconditionsfor theunificationof the previouslyfragmentedegalsystem.
However,the Imperial Justice ActReichsjustizgesetzef 1877 were initially
astepbackwarddy assigningall labourlaw disputego theordinarycourts,
althoughthiswascorrectedn favourof theindustrialcourtsby subsequent
amendments at the beginning of the 1886Gfwever, comprehensivew
regulationswere not introduceduntil the Industrial CourtsAct (Gewer

%®Grosic (fn. 15),p. 77.

"Theseareasof Germanywereoccupiedby Francefrom 1794to 1813.

18 EINeMANN, NZA 1991,pp.962.

19 GesetzSammlungfiir die Koniglichen PreuBischenStaaten1849,p. 110.

20 Cf. SoLLNER (fn. 14),p. 4.

2L LeiINEMANN, NZA, 1991,pp. 962-963;LINSENMAIER, NZA, 2004,p. 403.

2GraHLHACKE, Die Arbeitsgerichtsbarkeit, Festschriftim100jahrigenBesteheriesDeutschen
Arbeitsgerichtsverbandes994,p.74.

2 Cf. SoLLNER (fn. 14),p. 5.
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begerichtsgesetz GewGG) of 1898, which aimed to create thiestitutional
conditions for the proper, quick and trlmstsed settlement of labour law
disputes in industrial enterprises throughout the Erffpiéthe same timehe
GewGG servedto pacify the politically increasinglyimportantworking
clasg®, which felt that its legal protection interests were not adequately safe
guarded by the bourgeei®nservative judicial apparatus of the Emflirén
view of the discussion about modernising labour jurisdiction that had been
going on since the 1870s, this law wa the exclusive fruit of the sealled
fi Ne@o u r &leief phaseof sociopolitical reform in the early yearsof
the thenKaiserWilhelmll, but it wasstronglyfavouredby this trend?,

However, the GewGG initiallpnly provided for the merpossibility
of establishing industrial courts for the district of a municipality. It was not
until an amendment in 1901 that the establishment of such courts became
mandatonfor municipalities with more than 20,000 inhabitant®’. Wherean
industrial court existed and had jurisdiction, the jurisdiction of the- oratiy
courts for labour disputeswas thereby excludedThe industrial courtwas
composed of a chairman (usually a senior local authority officiarend
assessor from the employer side amme from the employee side. The
proceedingsvere governed by separate rules of procedure, which referred
tothegeneraprovisionsof the Civil ProceduréCode(Zivilprozessordnung
= ZPO) for allissues not dealt with in the special rules, a regulatory tech
nique that hasremainedin placeto this day.An appealagainsta judgement
of the industrial court was possible under certain conditions, but then to the
ordinary regional court. In contrast, there was no higher instance for lalwour
disputes to ensure a uniform interpretation of labour law at that kime.
addition, the industrial court could be called upon to act as an arbitbaizwd,
i.e.it wascompetennot only for legal disputesbut alsofor regulatory

2 Reichsgesetzblatt890,p. 141.

% Cf. Reichstagsdrucksach®&/1890,5, pp. 18-21.

% However the working classin the GermanEmpirewasanythingbut homogeneous,
cf. WeHLER, DeutscheGesellschaftsgeschichi8491914,2nd Ed.,2006,pp. 772-804.

27 Cf. ReicHoLb, Zeitschriftfiir Arbeitsrecht(ZFA), 1990,p. 18;seealsoGrosic (fn. 15),pp.
177-179.

2 Cf. ReicHoLp, ZFA, 1990,p. 18.

2By the turn of the century, all large cities with over 50,000 inhabitants (with the ex
ceptionof two) had arindustrial court, but only 60 % of mediusized cities with between
20,000and50,000inhabitantshadone.
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disputesandcouldissueanarbitrationaward althoughthis wasnot bind-
ing.

The industrial courts increasingly proved to be a success story and, after
initial scepticisr®, wereseen not least by the Social Democrats as an effective
instrument for the enforcement- of
porary assessment, the GewGG was
wo r KleBy d896 there were already 284 industrial courts in the German
Empire,316 by 1900 and 504 on the eve of the FirstWorld War in 19132
The industrial courts were popular with workers, and in 1907 there we
morethan15,000complaintsin Berlin aloné?, Therise of the industriatourts
prompted the legislator to enact the Merchant Courts A&uft
mannsgerichtsgesetzKimGG) in 1904%, according to which merchaoburts
couldor (in municipalitieswith morethan20,000inhabitantshadto bees
tablishedfor labour law disputes in trade enterprises. Reference was made
to the GewGG for all essential points of the procedure. Despite their legal
independence, the merchant courts were in fact regularly affiliated to the
industrial courts, with the presiding judge takinglmth function®.With
all of this, the idea of assigning labour law conflicts to a special jurisdiction
with equalparticipationof theemployerandemployeesidesfor settlement
due to their peculiarities took root in Germany nmben one hundregkars
ago.

In the period of upheaval following the First World War, the indusarial
merchantcourts initially continuedto exist. However,the additional ar
bitration committees introduced during the war continued to create-an un
clearsituatiori. It wasnot until the Conciliation Ordinanceof 19237 that
a seminal institutional separation was made between the adjudication of legal

W
t

di sputes with the exclusive jurisdi

courtsonthe onehandandtheadjudicatiorof regulatorydisputeswith the

% Cf, Weiss, Die Arbeitsgerichtsbarkeit-estschriftzum100jahrigenBestehemiesDeutschen
Arbeitsgerichtsverbandes994,p.76.

31 Jastrow, SozialpolitikundVerwaltungswissenschatt902 Vol. 1,p. 405.

32 Cf. SOLLNER (fn. 14),p. 6.

33 NipperDEY, DeutscheGeschichtel 866:1918 1994 Vol. |, p. 363.

#Reichsgesetzblat904,p. 266.

35 LINSENMAIER, NZA, 2004,p. 405.

$\WeNzeL, JuristenZeitungJZ), 1965,p.749.

$"Reichsgesetzblalf 1923,p.1043.

l
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exclusive jurisdiction of the conciliation committees on the other.The im
plementing provisions of the Arbitration Ordinance also introduced-a dis
tinction betweerthe judgement procedurbiteilsverfahren and the order
procedure Beschlussverfahrén(for disputes under works constitution law),
which hasbeenretainedto this day?®.

After thedemandor aunified labourjudiciary hadalreadybeenraised
in 1919° the specific structure was the subject of controversial debate in the
following year€’. The independent trade unions in particular demanded
labourcourtsto becompletelyseparatérom theordinarycourtsastheystill
harbourechdeepmistrustof the conservativgudiciary andits allegiancdo
the old forces. In contrast, the | awy
favour of integrating the labour courts into the ordinary courts under the
guidingprincipleof judicial unity**. Againstthis background, theabourCourt
Act (Arbeitsgerichtsgesetz ArbGG) of 1926°was a compromise. Ghe one
hand,the local labour courts were establishedas independentcourts in
organisational terms (Section 14(1) ArbGG). However,ittdspendencevas
immediately relativised by the requirement that the presiding justapestd
be ordinary judges (Section 18(2) ArbGG 1926). In addition, thgimnal
labour courts were incorporatedinto the regional courts (Section 33
ArbGG), while the Imperial Labour Court was established within the Im
perialCourt (Section 40 ArbGG). In the Weimar Republic, it was therefore
not yet possible to completely separate the labour courts from the ordinary
courts.

Nevertheless, the ArbGG of 1926 marked an important tuniry.
It was the end of the formative phase in which energetic presidents of in
dustrial courts shaped rather than implemented labour law in the course of
settling labourelated disputeéd Instead, the phase eferincreasing legal
penetration of labour law by an increasingly professional judiciary began.
The establishmentf a nationwideandunified labourcourt systemfor alll

®Reichsgesetzblalf 1923,pp.1191:1192.

39 Cf. SInzHEIMER, Arbeitsrechtund Rechtssoziologjel976,Vol. 1, p. 65.

0 For more detailsseeBewer Zeitschrift fiir DeutscherzivilprozeR (ZZP),49,1925,pp. 74-
88.

41 KrRAUSHAAR, BetriebsBerater (BB), 1987, pp. 2309-2312; Rerper, WSI Mitteilungen
2007,pp.449-450; WeNzeL, JZ, 1965,p. 750.

“2Reichsgesetzblalt 1926,p.507.

43 In thatsenseReicHoLD, ZFA, 1990,p. 25.
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employees including the introduction of an appeal body instead of-a frag
mentedstructureof institutiong* canalsoberegardedasprogress.

During the National Socialist period, the regulations on labour judiciary
were amended by the Labour Court Act of 193drimarily to the effect
thatjurisdictionfor all collectivedisputesvaseliminatedwhichwasin line
with the prevailing totalitarian ideology. In contraste regulations for in
dividual proceedings remained largely unchanged on the outside. Internally,
however, even the most elementary principles of the rule of law were in
creasinglyunderminedy ajudiciary thatwasoftencompliantwith thenew
rulerss.

In the period after the Second World War, the Allies pushed for the
independence of the labour courts with the Control Council Law (KRG)
No. 21 of 19467, probably also undera certaintrade union influence.Both
the local labour courts and the regional labour courts were to be newly
establishedseparatelyfrom the ordinary courts,while referencewas made
to the ArbGG of 1926 for proceedings. However, different adaptatien reg
ulations inthe western occupation zones led to a considerable fragmenta
tion of the lavé®. It was not until the Federal Republic of Germany was
founded in 1949 that the legal conditions for renewed unification were
createdp.

This unification took place with the Labour Court Act of 1953 (ArbGG
1953%°, which in its structure and in many details was deliberately baston
ArbGG of 1926'and with which thdabour courts were now establishsd
an independent special jurisdiction in all three instances in accondéhce
theconstitutional requirementaentionedat thebeginning.The Fed

44Cf. the explanatory memorandum of the ArbG&@rhandlungen des Reichstag§1924,
Vol. 407,2065p.21.

“Reichsgesetzblakf 1934,p.319.

46Cf. WENzEL, JZ, 1965, pp749-754, (751753). Examples of changes in labour jurisdic
tion during the Nazi era LeicH/LunoT, 60 Jahre Berliner Arbeitsgerichtsharkeil 987,pp. 75-92.

47 AmtsblattdesKontrollrats in Deutschlang1946,p. 124.

48 More about the first yearafter 1945 MiLer, Die Arbeitsgerichtsharkeit, Festschrift zum
100jahrigenBesteherdes Deutscherrbeitsgerichtsverbande$994,pp.106-112.

“°In the Soviet occupation zone and then in the German Democratic Republic, there
was a different development, which will not be described in detail here and which ended after
Germanreunificationin the early 1990s.

S Bundesgesetzblat{1953p. 1267.

5t Cf. Bundestagsdrucksach®516,p. 24.
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eralLabourCourtcommencedts activitiesin 1954.Thiscanbe seerasthe
endpointof adecadedong developmenthatreflectsnotleasttheincreasing
influence of the trade unions in Germany, which have always campaigned
for alabourjurisdictionthatis asindependenaspossiblefrom the ordinary
courts.

After numerous minor amendments to the ArbGG 1953, a reform de
bate ensued in the mitB70s as part of a general effort to simplify and speed
up civil proceedings, leading to the Labour Court Act of 1979 (ArbGG
1979%2.The central aim was to settle legal disputes at first instance wherever
possible, thereby reducitige burden on the appeal courts.The ArbGG 1979
has also been repeatedly amended since then, for example by the Labour
CourtAccelerationAct of 20002

3. Judges at théabour courts

Despite the constant increase in legal regulations, the settlement of
labourlaw disputesdoesnot dependsolely on statutorylaw. Ratherjn view
of the gaps in statutory law and the rapid pace of change in working life,
caselaw continuesto play a significant role in labour law. Furthermorejn
the dayto-day work of the first and second instance, not only purely gid
are required but also other qualities so that the labour courtscanlive up to
their claim of dealing with theonflicts in the world of work thatome
before them in a socially satisfactory manner, especially since osifyadl
proportionof the proceedingshat comebeforethe labourcourtsendin a
judgementWith this in mind, the following section will focus on tissues
associatedavith the staffing of the courts.

3.1. Thecompositiorofthebench

As outlined in the historical overview, the idea of a court with equal
representation of employers and employees and a chairman who does not
belong to one of the twsocial groups, which differs from the original eon
ceptof the Conseildep r u d 6 h was estaklishedhs a decisionmaking

52 Bundesgesetzblakf1979,p. 545.
53 Bundesgesetzblaitt2000,p. 333.
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body in Germany ain early stage. In continuation of older traditions, the
GewGGof 1890alreadyprovidedfor thecourtsto becomposeaf aneutral
chairmarandoneassessagachfrom theemployerané@mployeeside(Sec

tion 22(1) GewGG).The idea behind the involvementof lay judges from

the world of work is to reach decisions that are as realistic as possible and
reflect the views of the parties involved. Furthermore, especially in the early
phaseof thelabourmovemenandthedevelopmenof alabourlaw separate

from civil law, the aim was to ensure acceptance of this form of dispute res
olutionamongworkersby involving theemployeesidein thejudicial deck

sionof labourlaw disputeson an equalfooting.

While the judges of therdinary courts were regularly far removed
from the oppressive reality of- work
cising fAclass justiceo, the industria
Acourt s \eftrauensgerschiddf for(wbrkers. In a similar sense, it was
pointed out decades later during the deliberations on the German constitu
tion in connection with the question of the election of labour judges that it
was important to maintain the trust of employees and trade unions in the
labaur court$®. Both aspects, namely increasing both the quality of theteoh
and the social acceptance of judicial decisions, are still cited today as key
reasondor theparticipationof lay judgesfrom theemployerandemployee
side®.

Thistraditionwascontinuedandevenexpandedsthelabourjudiciary

developed. The ArbGG of 1926 already provided for an equal number of
laymen to act as judges in all three instances, from the local labour cahes to
regional labour courts to the Imperial Labour Court (Sections 18§)),
41(2) ArbGG 1926).The ArbGG of 1953 and 1979 continued thig8eetions
16(2), 35(2), 41(2) ArbGG 1953 and 1979).The involvement of dramy
judges at the reviewing court is particularly noteworthy. It is truettiatare
alwaysin aminority giventhefactthatthesenatearecomposeaf

%4This termwas used bydugo Sinzheimealready in 1915, cf.iBzHEMER, Arbeitsrecht und
Rechtssoziologjd 976 Vol. 1,pp.150-168;andalsoby Bewer, ZZP, 49,1925,p.77.

5 Cf. ABcEORDNETERDR. SuHR (SPD),JahrbuchdeséffentlichenRechtsder Gegenwart
(J6R),1951,Vol.1,p.751.

6 BAG 19.8.2004 1AS 6/03NZA 2004 p.1118;HoLaND, BucHwaALb, KrausBeck, AUR
2018, p. 405;dE, Die Arbeitsgerichtsbarkeit, Festschrift zum 100jahrigen BestelesnDeutschen Arbeits
gerichtsverbanded994,pp. 253264; OpoLoNy, NZA 2004,p. 523;StoHR, AuR 2021,G13-G16
(G16).
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three professional judges. However, since the reviewing court is not con
cernedwith theestablishmendf factsbutonly with the precisdegalassess

ment of facts, this means that the lay judges are also involved in the
determination of the law as such and should not only contribute to a better
understandingf thefactsof the case.

3.2. Qualification and recruitmentof the presidingjudge

Thequalificationsrequiredof presidingjudgesatthe courtsfor labour
law disputes have undergone repeated changes over the course of time, re
flecting the general development of labour law and German history as a
whole. TheGewGGof 1890did notyetimposeanyspecificprofessionate-
guirements on the presiding judge. In practice, they were usasllgr mu
nicipal officials with a general legal background. In contrast, the KImGG of
1904 required in principle the ability to become an ordinary judge, which
in Germany is traditionally acquired through two state law examinations,
but still allowed for exceptions (Section 11(1) KImGG).The ArbGGL @26
required professional judges to be #dl
6(1) ArbGG).Whether this also meant that all presiding judges at local labour
courts had to be capable to become an ordinary judgas apparently dis
puted. However, due to another legal requirement (Section 18(2) ArbGG
1926), the presiding judges at the labour courts were mostly ordinary judges
anyway, as mentioned abd%eAt the regional labour courts and the Imperial
Labour Court, only judges working at the ragab courts or higher regional
courtsor atthe ImperialCourtcouldbeappointedrom theoutset(Sections
36(1), 41(1) ArbGG 1926). In addition, for all three instances, only judges
with knowledge and experierféa labour law and social matters weoe
be appointedSectionsl8(1),36(2),42 ArbGG 1926) reflectingthe increasing
complexityof labourlaw asearly asthe 1920s.

In view of the difficult conditions in the destroyed Germany after the
SecondVorldWar,the KRG No.21 of 1946remarkablydispensedvith the
requirement of qualification for the chairpersons of the labour courts and
regionallabourcourts butinsteadallowedspecialskills in labourmatters

%7n this senseFLaTow, JoacHim, Arbeitsgerichtsgeset?928,8 6 para.2.

%8|n 1930,for examplepnly 34 of the 610 chairmenand 677 deputychairmenwere not
ordinaryjudgescf. WenzeL, JZ,1965,p.751fn. 49.

% At the Imperial LabourCo ur t : i gnawledgeand dxgerieace.
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andtheperformancef judicial dutiesto suffice. Thepresidingudgesatthe
regional |l abour courts were, howeve
gual i f (Ad.® h.1(a KRG MNo.21).In additioni r e c 0 demé s e d
cratic viewsoO were expressly required
sors)(Art. 5 KRG No. 21).

The ArbGG of 1953 marked the beginning of a renewed professional
isation of chairpersonsn legal termsAt the regionallabour courts (as well
as at the Federal Labour Court), it was nogcessary to have the ability to
become an ordinary judge as well as to have special knowledge and expe
rience in the areas of labour law and working life (Sections 36(1), 42(2)
ArbGG). For the presiding judges at the local labour courts, the qualifitation
become an ordinary judge could originally be replaced by the fadghthat
person concerned had acquired comprehensive knowledge andexpe
in labour law through at least five years of work in representtdore
the labour courts (Section BJ( ArbGG) in order not to force the
particularly qualified nonlawyers out of office. The GermanJudges Act
(Deutsches RichtergesetzDRIG) of 1961 abolished this special regulatfpn
meaning that since then, presiding judges at labour courts must also have
the ability to become an ordinary judge. However, the same Act alsastied
the special knowledge and experience relating to labour lawvaridng
life asaprofessionatequirementor beingaprofessionajudgein the labour
courts.Thelegislator no longer considered this useful due tdattle of
verifiability and also wanted to increase permeability betweeditfezent
judiciaries?.

Specialist knowledge of labour law is therefore not expressly required by
law. At first glancethis means that a lawyer can be appointed to the position
of chairpersoratalocal labourcourtimmediatelyafter passinghe second
stateexaminatioratarelativelyyoungageandwithoutanypreviousknowl-
edge or experience in labour law.reality, however, various mechanisms en
surethatonly peoplewith thenecessargxpertiseareappointedo thelabour
courts.For examplethe appointmenbf a chairpersorat a local labour court
is made on the recommendation of the competent supreme state authority
(previouslyonly the ministriesof labour,sincea changein the law in 19907

% Bundesgesetzblaltt 1961,pp.1665and 1678.
81Bundestagsdrucksachil /2785,pp.12 and21.
82Bundesgesetzblaltt 1990,p. 1206.
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now regularlytheministriesof justice}® afterconsultatiorwith acommittee,
onethird of which is made up of representatives of the trade unions and
empl oyers6 associations representatiyv
resentatives of the labour courts (Section 18 ArbGG).This procedure alone
ensureshatonly sufficiently suitablepersonsareappointedo theoffice of
chairman of the local labour courts. Furthermore, the appointment-is pre
ceded by up to five years of service agrabationary judge (Section 12
DRIG), during which the presidenf the respective regional labour court
can adequately determine the judged
tendsto payattentionto prior knowledgeandpracticalexperiencén labour
law whenappointingprobationanjudgesin thelocallabourcourts. Theap-
pointmentof thepresidenaindthechairpersonsf theregionallabourcourts
is alsomadeafterconsultatiorwith theaforementionedommitteg(Section
36 ArbGG).Thus, thgrofessional judges of first and second instance are not
only democraticallyand constitutionally legitimised by this procedurebut
arealsosupportedy thetrustof theassociationen theemployerandem
ployeesides.

Judgesatthe FederalLabourCourtareappointedoy the FederaMin-
ister of Labour and Social Affairs toc
mitteeandappointedy the FederaPresidenin accordanceviththed u d g e s 6
Election Act Richterwahlgesetz RiWG).TheJ udgesd EIl ecti on
consists of the relevant state ministers and an equal number of members
electedby theGermarParliament{Bundestayjin accordancavith therules
of proportionalrepresentatiorin addition to the professionalqualifications
of the candidates, the general political balance of power at federal level there
fore also plays a decisive role. In addition, care is taken to ensure a regional
balance in the election, so that the judges at the Federal Labour Court come
from all statesBundeslandgrandthus achieve the broadest possible repre
sentatioroverall.

3.3. Appointmentgualification and position of honorary judges

The principle of equal participation of honorary judges from the em
ployer and employee sides in the resolution of labour law disputes can be
tracedbackto the 19th century asexplainedabove.

8 Forthe disputeover ministeriakcompetencesee KausHaAr, BetriebsBerater, 1987 pp.
2311-2314;Renper, WSI Mitteilungen 2007,pp.451-453.
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The GewGG of 1890 still provided that the assessors at the municipal
trade courts were to be elected by the employers and employees based in
the court district (Sections 12, 13 GewGG).The ArbGG of 1926 had already
abolished this time&onsuming procedure and replaced it with an appoint
mentby thecompetentuthorityontherecommendationfthee mp | oy er s 6
and employeesd associations (Sections
pointment of honorary judges has proved its worth andhieefore been
maintainedin a comparablemannerto this day (Sections20, 37,43 ArbGG
of 1979). Thecompetentwuthoritiesareboundby thelists of nominees.This
means that no other persons can be appointed as honorary judges, which
underlineghestrongrole of thetradeunionsande mp | oassociasiohs
the area of labour jurisdiction. Ultimately, the lay judges are thus doubly le
gitimised: Formally on the basis of appointment by the competent authority,
materiallyby therelevantassociationsf theworld of work.

The currently around 25,000 honorary judges at the labour courts in
Germany*are appointed for five years according to their social role as an
employer or employég whereby reelection is permitted and common.
Unemployed persons can also act on the employee side (Section 23(1)
ArbGG).Understandablyno onecanbeanhonoraryjudgeon theemployee
side and the employer side at the same time (Section 21(4) sentence 2
ArbGG).

Honorary judges must work or live in the relevant court district-(Sec
tions 21(1), 37(2) ArbGG), so that regional working life is represented.- How
ever, no special professional qualification is required in the first instance. For
the second instance, at hdnerarysjudgefaiave ye
l abour court i s regul(Sedien®7(1aAbGE). it ar
In fact, mostlay judgesin the first two instanceshave no legal training.On
the employee side, they are often works council members with very different
professional backgrounds side, almost all of whom are trade union members;
on the employer sidéhey are often HR managers or managing dire€tors
Experience shows that, especially in the lower instances, the honorary judges
do not judge accordin preconceied notions. Rather, the focus is mainly
on reachinga decisionthat is appropriateand practicalin the individual

64Cf. HoLanD, BucHwaLb, Krauseeck, AUR 2018,p. 405.
% Detailsin Sections22,23 ArbGG.
% Srein, BB, 2007,p. 2683.
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casé’. I n addition, trade wunions and
training eventsfor lay judgesIn additionto atleastfive y e a expeienceas

a lay judgein a lower court,specialknowledgeand experiencen the field

of labour law andvorking life are required to be an honorary judge at the
FederalLabourCourt (Section43(2)ArbGG).

The lay judges exercise their office in full independence. In particular,
they are not bound by instructions from their respective organisations and
maynotfollow them.Thehonoraryjudgesarebasicallyon anequalfooting
with theprofessionajudgesandhavefull participationandvoting rightsin
the deliberations, asvell as a right to comprehensiveiccesso the files. In
the first two instances, this can lead to the two lay judges outvoting the pro
fessional judge. Professional judges may therefore have to justify a decision
thattheywould not havemadethemselves.

The relevance of the honorary judges is reinforced by a committee
formed by them athe local labour court or regional labour court, which
mustbe consulteeforethehonoraryjudgesareallocatedo thechambers
and before the lists for the individual hearing dates are drawn up (Sections
29,38ArbGG).

4. Characteristicfeaturesof thelegal proceedings
4.1. Generalaspects

The labour courts have comprehensive and exclusive jurisdiction for
all labour law disputes. The catalogue of subject matter jurisdiction leaves
practicallyno questionopenandis constantlyamende@snewissuesarise.
Exclusion of labour court jurisdiction in favour of arbitration proceedings
is only possibleby meansof a collective agreementind,in addition,limited
to disputes arising from an individual employment relationship, requires that
the collective agreement predominantly covers stage performers, filmnoakers
artists(Sections4, 101(2)ArbGG).

A characteristideatureof labourcourtproceedingss the existenceof
two different types of procedures, which, following their first appearance in
1923 alreadycharacterisedhe ArbGG of 1926,namelyon the one handthe

57 HoLaND, BucHwaALD, KrausBECK, AUR 2018,pp.407-408.
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judgementprocedure(Sections46 et seq ArbGG) and on the other hand
the order procedure (Sections 80 et seq. ArbGG).Widlgudgement pro
cedure applies to individual disputes between the employer and individual
employees and to disputes between the parties to collective agreements, the
order procedure is applicable for disputes in connection with institutional
employeeparticipation.Themaindifferencels thatin judgemenprocedure,
thegenerabrinciplesof civil procedurgegardinghe burdenof presentation
and proof of factsapply.In the order procedurepn the other hand the facts
of the case are determined ex officio (Section 83(1) ArbGG).The historical
background to this is the fact that the works constitution was originally re
garded as part of a publaw economic constitution following the provisions
of Art. 165 of the Weimar Constituti&h It was not until several decades
laterthattheview prevailedthattheworksconstitutionshouldbe classified
as private social laf#% although this did not affect the continued division of
labourcourtproceedingsnto two parts.

As already mentioned, the labgudiciary has a thre@stance struc
ture. Legal proceedings begin with the local labour courts as the court of
first instanceAn appealagainstthe judgementsof the local labour courts
canbelodgedwith theregionallabourcourts(undercertainconditionse.g.
always in the case of disputes about the existence of an employment rela
tionship or the lawfulness of a dismissal (Sections 8(2), 64 ArbGG).An appeal
on pointsof law to the Federal.abourCourtis permittedagainsthejudge
ments of the regional labour courts (under very limited conditions, e.lpgga
issuerelevanto thedecisionis of fundamentaimportance)lSections3(3),
72ArbGG).

In fact, the vast majority of casaee settled at first instance. According
older data, only 3.7 % of all lawsuits are appealed and only 0.24 % are ap
pealed on points of ladk In 2018, around 320,000 cases were filed with the
labour courts, around 13,500 cases with the regional labour courts and
aroundl,850caseswith the FederalLabourCourf?,

%|n a contemporarycommentary, iiis said that it is not aboutactsof jurisdiction, but
aboutactsof administrationef. FLatow, JoacHiM, Schlichtungsverordnun@924,p.92.

 Detailedinformationon the developmenby ReicHoLp, Betriebsverfassungls Soziat
privatrecht 1995.

" Srein, BB, 2007,p. 2682.

1 Cf. GROTMANN-HOFLING, AUR 2019,p. 453454,
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4.2. Priority of conciliation and mediation

The priority given to the amicable settlement of labour law disputes
has always been a characteristic feature of the relevant procedural regulations.
For example, following older traditions (cf. Section 54(3) GewGG), the
ArbGG of 1926 already provided that a conciliation hearing should first take
place before the chairmatone, the aim of which is to reach an amicable
settlement between the parties.This has remained the case to this day (Sec
tion 54 ArbGG). A contentioubearing before the chamber with the-pa
ticipationof bothassessorsnly takesplaceif the conciliationhearingfails
andtheproceedinggsannotbe concludecby thechairmann anyotherway
(Sections 55, 57 ArbGG). Even in this case, however, the labour court should
continue tostrive for an amicable settlement of the dispute (Section 57(2)
ArbGG). In practice, it is reported that around 18 cases are heard in a con
ciliation hearingandaround6 casesn achambehearingonasingleday?.

The proportion of judgements in labour courts is traditionally low and sig
nificantly lower than in ordinary courts. By 2018, only 23,100 (7.2%) of
around 320,000 settled cases ended in a judgement, while over 202,000 (63%)
endedin a settlemerit.

Thelegislatoris endeavouringo promotethe goalof anamicableset
tlement of the dispute with further regulations. Firstly, in 2012, the possibility
wasexpresshyintroducedor the courtto suggesto the partiesto apending
disputethatmediationor anotherut-of-courtdisputeresolutionprocedure
be carried out (Section54aArbGG).This involves mediationclose to court
and not to ircourt mediation, which was also partially carried out as a pilot
projectin somelabourcourtsbetweer2002and2013withoutalegalbasis,
but which was deliberately terminated by the legislator due to the mixing
of the roles of judge and mediator (cf. Section 9 Mediation Act). Instead, the
figure of the Aconciliation judgeo
thorised to make decisions and to whom the parties can be referred for the
conciliation hearing (Section 54(6) ArbGG)Statistically, however, referrad
theconciliationjudgeonly occursin lessthanl % of all proceedingsandis
primarily recommendeth emotionallyhighly chargedsituationg®.

2 SreiN, BB, 2007,p. 2682.

8 Cf. GROTMANN-HOFLING, AUR 2019,p.451.

" For moredetailsseeFrRanckeN, NZA 2012,pp.836-841.
SFRANCKEN, NZA 2015,pp.641-643.
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In addition, great importance is attached to dqla&ck settlement of dis
putes in labour court proceedings in line with practical requirements. In this
sense, the principle of acceleration in all instances has been expressly en
shrined in law for decades (Section 9(3) ArbGG 1926, Section 9(1) ArbGG
1953% and 1979).Furthermoregdismissalproceedingsshall be priorised due
to their greatimportancefor the economicexistenceof the employegSec
tion 61aArbGG)". Statistically, in2018 disputesregardingthe existenceof
anemploymentelationshipendedatfirst instanceafteralawsuitwasfiled:

28 % after one month,45 % after threemonthsand 91 % after six months;
of the remaining proceedings, less than 5 % lasted longer than twelve
monthge,

4.3. Costsof thelitigation

Anotherpeculiarityof labourcourtproceedingss thattheyarelessex-
pensivethanordinarycourtproceedings.Thikastraditionallybeenof con
siderable importance, especially for employees as the economically weaker
party, as higHitigation costs may deter them from asserting their rights.Var
ious regulations exist to reduce the cost risk. Firstly, court fees, which depend
on the value in dispute of the case, are lower in the labour courts than in the
ordinary courts (Court Fees AdherichtskostengesetzGKG, Annex 1 Parts
1 and 8). Secondly, the value in dispute is capped, particularly in disputes
concerning the existence of the employment relationship (Section 42(2)
GKG).Thirdly, incontrast to the legal situation in the ordiinaourts, there
is no obligation to pay the labour court fees in advance (Section 11 GKG).
Fourthly, also in deviation from the general principles of civil procedure law,
the winning party in the first instance has no claim to reimbursement of
legal costs against the losing party (Section 12 ArbGG).The employee there
fore doesnothaveto fearhavingto bearthee mp | olggalcoétsn addi
tion to a possible loss of the case. In addition, the general provisions on legal
aid apply (Section11aArbGG).

For disputes under works constitution law, there is also the special pro
visionthattheemployemustbearall costsarisingfrom theactivitiesof the

76 Cf. Bundestagsdrucksach516,0.26:7fi d o mi prirgipletof labourcourtpr oceedi ngs 0.

"Bundestagsdrucksact&1567 p. 18.
8 GROTMANN-HOFLING, AUR 2019,p.453.
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works council (Section 40(1) BetrVG). This also includes the costs of legal
proceedingdncluding theinvolvementof a lawyer,regardles®f the outcome

of the proceedings, if this corresponds to a reasonable assessment by the
works councif®. Moreover, no court feege charged from the outset in-dis
putesunderworks constitutionlaw (Section2(2) GKG).

4.4. Representationn court

In order to reduce the costs of proceedings, but also to guarantee their
immediacyandto preventsocialinequalitybetweeremployersaandemploy:
ees, representation by lawyers before the industrial and merchant courts was
excluded (Section 28ewGG, Section 16(1) KImG®&) For the same reaons,
such a provision was also included in the ArbGG of ¥G#t&r con troversial
discussior(Sectionl11(1) ArbGG¥. The ArbGGof 1953thenprovided for the
possibility of representation by lawyers at first instance weitain conditions
(Section 11(1) sentences 2 to 5 ArbGG). Since the Arb@G1979,
representation by lawyers has also been permitted without asfriction at
first instance(Section11(1)ArbGG).

Trade unions were also originally entirely excluded from legal repre
sentatiorandwereonly ableto achievetheright to representheirmembers
beforetheindustrialandmerchantourtsthroughanamendmenin 19222,

This regulation was incorporated into the ArbGG of 1€2éction 11(1)

ArbGG) and was extended to the second instance (from which the repre
sentation by a lawyer is mandatory) (Section 11(2) ArbGG). This was a re
sponse to the growing importance of legal assistance by trade unions for
their members, which existed since the h18D0$*. Since 2008, represen
tatives of trade unions and empl oye
appearbeforethe FederalLabour Court,providedthey are qualified to hold

®SeeFTinG, Betriebsverfassungsgesed2st Ed.,2022,8 40 para.9, pp.21-34.

80Cf. the explanatorymemorandunof the GewGG,Reichstagsdrucksact&1890,51, pp.
22-23:1 f a i towaedstteworkingc | as s 0.

81Cf. the explanatory memorandum of the ArbG&rhandlungen des Reichstatj§1924,
Vol. 407,2065,pp.36-37.

82 Qverviewon the heateddebateby OrTo, AuR,2021,G17-G21.

8 Reichsgesetzblatt 1922,p. 155.

84For the history of legassistance by trade unions in Germany, sesiBuann, AUR 2018,
G13-G16; Kenrmann, Die Arbeitsgerichtsbarkeit, Festschrift zum 100jahrigen BesteheDelgischen
Arbeitsgerichtsverbande$994,pp.169-186;KieL, AuR,1995,pp.317-320.
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judicial office (Section 11(4) ArbG®) because, as the legislator has put it,
ithere are no qualitati Velthasdhustakenn s
almost120yearssincethe makingof the GewGGfor therepresentativesf
tradeassociations to advance to the highest bastion of the labour judiciary
on the issue ofepresentation in codft while lawyers vice versa have al
ready reached the first instance in the opposite direction after around 90
years.

5. Currentdevelopments
5.1. Digitalisation ofthe legalproceedings

Thedigital transformations notonly changingsubstantivemployment
law, but is alsoincreasinglyaffectinglabourcourt proceedings.

In this respect, the coronavirus pandemic has triggered a significant
modernisatiompushin recentyears.Videdearingsareat the centreof this.

The legislator had already introduced the option of video hearings for civil
proceedings in general in 2002 and made it significantly easier once again in
2013 (Section128a ZPO), meaningthat this option has also beenavailable

for first andsecondnstancehearingsn labourcourtproceedingsincethen
asaresultof thegenerareferenceo the ZPO (Sectiord6(2)ArbGG).How-

ever, this option was hardly used for a ldimge, especially as the labour
courtswereofteninsufficiently equipped witltechnicalfacilities.

The coronavirus pandemic has fundamentally changed this situation.
Firstly, the legislator introduced a temporary special regulation in 2020.While
the possibility of video participation under the general provisions only ap
plies to parties, authorised representatives, witnesses and experts, honorary
judgescould alsobe connectedemporarily(until 31 Decembe2020) (Sec

85 Bundesgesetzblalt2007,pp.2840and 2853.

%]n this senseexpresslyBundestagsdrucksach&6/3655p. 94.

8Trade unions, however, have been admitted as legal representatives in the order proce
dure also at the Federal Labour Court since 1953, cf. Section $2{®nce 2 that had referred
only to Section11(1)butnotto Section11(2)ArbGG,1953;cf. FitTinG, Bundesarbeitsblati 953,
p.575.

8 Comprehensivénformation on this by OLtmanns, NZA 2021,pp.525529;OLt-
MANNS, NZA 2022 pp.11531159.
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tion 114 ArbGGY¥. More importantly, the option of video hearings was used
much more during the pandemic and the labour courts have also upgraded
their technology since then. The organisation of a video hearing iscitifil
discretion of the court. A video hearing can neithefobeed norprevented

by the parties, although they are free to appear in person la¢aheg. A
very recent law proposal from 2023 will expressly include gbssibility of
video hearings in the ArbGG and make them even egSiec tion 50a
ArbGG)*. However, in contrast to the first draft of the new lasich was
heavily critized by the whole German labour law commdhipd also in
contrast to the ordinary coutté fi h y b r i %@viddp dearingsarg only
permittedfor the partiesandtheir representativegut not for thejudgeswho
mustall be presenin the courtrooni“.

Another current development concerns the introduction of electronic
communication between the labour courts Ewdyers (Sections 46c¢, 46g
ArbGG) and the introduction of electronic files, which are currently stil op
tional butwill bemandatoryfor thelabourcourtsfrom 1 Januan2026(Sec
tion 46eArbGG).

5.2. Decrease irthe numbenof labourcourt cases

Anotherdevelopmentoncernghecontinuougecline in labourcourt
proceedings that has been observed for over 20 years. With &8@5m000
lawsuits, the number of court cases peaked in 1996. In contragt,
320,000 lawsuits were filed in 2018 and even less in 2022, ag8HAO0
lawsuit$5. The reasons for this have not yet been conclusivelestigated.
For the sametrend in generalcivil proceedingsa growing

8 Bundesgesetzblatt 2020,p. 1055.In detail FRancken, NZA 2020, pp. 681-685;
FrRaNckeN, NATTER, NZA 2021 ,pp.153-158.

% Cf. Bundestagsdrucksac/#0/8095pp.18 and 70.

%1 E.g.FRANCKEN, NZA 2022 ,pp.12251227.

92SeeSection128a(3)ZPOnew.

9 Cf. Bundestagsdrucksact20/8095p. 51 (althoughlimited to significant reasons).

% At presentthe Federal CouncilBundesra), the representative body of the statBarf
deslande), which is responsibléefor all local andregionalcourts stoppedhe entire proposalfor a
reform on video hearings armhlled on the Conciliation Committe&/drmittlungsausschuks
Bundesratsdrucksach@04/23. In June 2024, the Conciliation Committee confirmed the proposed
amendmentso the ArbGG without any further changescf. Bundestagsdrucksach2)/11770.

%5 Cf. GROTMANN-HOFLING, AUR 2019,p.452.
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awarenes®f the effort, costs,duration and uncertainprospectsof success

of a lawsuit is citel. For the labour courts, the (currently) good economic
situation on the labour market is likely to play a role, leading to fewer dis
missalsand thereforéewer actiongor unfairdismissal.

6. Concludingremarks

The labour judiciary as a special judiciary with equal participation of
employerandemployeefasatraditionin Germanydatingbackto the 19th
century.The existence of a judiciary that is completely separate from ordinary
judiciary and thus,from a legalsociological perspectivethe differentiation
of the judiciary’is an expression of the fact that working life is of paramount
importance to society, meaning that the settlement of labour disputes is best
handled by specialised courts. Furthermore, labour courts are best placed to
deal appropriately with labour law, which structures working life in netivia
terms and whose expansion, ipdadence and further developmeras
once describely the great legal historidfranz Wieacke(19081994)as one
of the #fAfew wunguestionable advance
Cc e n t%®uAt thedbsame time, the autonomytoh e | abour -court
duction condition of | urdinsrehsingfai on o
ridification of labour relations in Germatiywhich is further accelerated tye
traditionally close professional exchange, especially between the Federal
LabourCourtandlabourlaw scholar&™.

As a state judiciary additionally legitimised by the associations of work
ing life, the labour courts have undoubtegiigde an important contribution
to theideaof socialpartnershiandsocialpeacén generabverthecourse

% MEeLLER-HANNICH, HoLanp, NOHRE, Erforschungder UrsachendesRiickganggler Ein-
gangszahleeidenZivilgerichten 2023 pp.339-343.

%7 Cf. RoTHLEUTHNER, RechtssoziologisclgtudierzurArbeitsgerichtsbarkejiin ROTHLEUTHNER
(Ed.),1984,pp.313-356.

9B\WIEACKER, Privatrechtsgeschichtder Neuzeit2nd Ed.,1967,p. 549.

% Cf. KisskeL, Der Betrieb (DB), 1987,pp. 1485149; ReicHoLp, ZFA, 1990,pp.5-41;from
a social sciencperspective BANKENBURG, RoGowskl, ScHoNHOLz, Zur Soziologie des Arbeits
gerichtsverfahrend979,pp.19-31.GenerallySmmis, VerrechtlichungvonWirtschaft,Arbeitund sozialer
Solidaritat Zacheretal., 1984 pp.73-165.

105ee only the tw@ommemorative publications on the 25th (1979) and 50th (2004)
anniversariesf the FederalLabourCourt.

C
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of time. In the words of the eminent labour law profe$sanz Gamillscheg
(19242018 A The fact thatfdtred |tatbeous o cioa
rectd |l aw in recent decades is a ma
significance. For it has played a major role in the fact that the worker has
achieved and is still striving to achieve liberation from an unworthy existence

not by destroying the bourgeois order, but by transforming it into a social
constitutionak t &% Thetimesof ageneramistrustof theordinaryjudi-

ciary by the working classmight be a thing of the past.Neverthelesshere

is still a practical eed on the part of both employees and employers for prac

tical, fast and costffective legal protection. Even if employees rarely file
lawsuits during an existing employment relationship and the number of cases

filed has been declining for some time, there is no serious alternative to the
currentform of labourjurisdictionin Germanyin thefuture.

102 GamiLLscHeG, Archiv fir die civilistische Praxis (AcP),164,1964,p. 445.

102 Qriginally: fiDass die Arbeitsrechtsprechunin den vergangenerlahrzehnterdas sozial
Arichtigefi Recht gefunden hat, ist eine GroGtat wvon
wesentlichen Anteil daran, dass der Arbeiter die Befreiung aus einem unwiiidiégen nicht aus der
Zerschlagungler birgerlichen Ordnung, sondern aus ihrem Wandel zum sozialen Rechtsstaat erreicht hat
undnochzuerreichentrachted .
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Abstract

Theideaof aspecialjudiciary separatérom the ordinarycourtsfor thesettle
ment of labour law disputes took root in Germany as early as the 19th century. Since
then, a series of legislative reforms have led to a fully independent labour jurisdiction,
with the Federal Labour Court as a purely reviewing couthadinal step of a
decadedong development and expression of the influence of trade unions which
have always campaigned for a separate labour jurisdiction. One of the special features
of the labour courts has always been that they are staffed equally by honorary judges
from the employer and employee sides and have a neutral chairman. In additidm the
has always been to reach an amicaklement between the parties. Furtimeore,
the costs of labour court proceedings are lower than those of grdmatproceedings.
Currently, and driven bthe coronavirus pandemic, labour court-preedingsare
beingincreasinglydigitalised.

Keywords
Independent labour jurisdiction, honorary judges at labour courts, priority for

amicable settlement, costs of labour court proceedings, digitalisation of labour court
proceedings.
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1. Introduction

The mechanisms originally developed for labour dispute resolution
within the United Kingdom tended to reflecian e mt er vent i oni s
losophywhich hashistorically beenattributedto the nationalsystenmof in-
dustrial relations. Settlement of disputes was traditionally left to voluntary
procedures agreed between the labour market pariteough on occa
sions this was entrusted to dAthird
unions to reach agreement, but, generally, on a voluntary basis without the
formal sanction of legal binding effect. It may also be noted that the United
Kingdom has not witnessedyasignificant trend towards the compulsory
settling of industrial conflicts such as might be found in systems such as those
which developed in Australia or New Zealand (notwithstanding both be
longingto the CommonLaw family).

Indeed, largely due to this historical environment of-tegal inter
vention, with relationships conducted on the basis of collective agreements
which do not carrythe fi b i n darca af kegal sanctiony and disputesre-

! Forthestatusandroleof thefi ¢ o | | aegcrt ei eumsderConamonLaw in theUnited
Kingdom,seeNEat, The CollectiveAgreementis a Public Law Instrument in Banakas (ed.),United

Diritti Lavori MercatiInternational specialissug 2024
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solvedon a voluntarybasisthe United Kingdomis generallyregardedas

unigue.Consequentlywhat might seemfamiliar or i n o r eharhcteristics

whicharetakenfor grantedn othernationalsystemsannoteapproached

in the same way when considering the United Kingdom situation. One ex

ampleofthisfi u n i g ufe thedJaitediKingdomcontexts thatit is very

di fficult to draw a sharp distincti

disputessincefrequentlytheseoverlap. By the sametoken,disputesare

sometime<lassifiedin termsof i d i s pfu h ¢ & whersthefocusis

uponthe creationof new termsfor working relationshipsandfi d i s pfut e s

r i g kvhesewhatis in issueis the applicationor interpretationof existing

termsfor thoserelationship& However this categorisations not recognised

in, andwould not be regardedassignificantfor, the modernUnited King-

domsituationwherecollectivebargainingi and,by extensionthe means

for resolving disputesis oftensaidtdb e fidynami co rtat her
In what follows, the architectureof the modern United Kingdom

labourdisputeresolutionsystemis presentedyeforecommentis madeabout

currentchallengedor that systemThis includespresentatiorof the system

of i Emp | oy rmiebn § which is wherea majority of individual em

ploymentrights disputesare handledtogetherwith the EmploymentAppeal

Tribunalwhich actsasan appealinstancewhereissuesof law arise Mention

is alsomadeof the generalsystemof civil courtsin the United Kingdom

Kingdom Law in the 1980®8Butterworths/Sweet & Maxwell1988 On the phenomenon of the
ficoll ective agreement 0 i axviot, Nemp @olleative Agreemeénesgal t h
and Collective Bargainingin IECL,Volume XV, Chapterl2 Tibingen,1984 The most recent
theoretical taxonomy is to be found i, n Search of the Europ-ean (Uni
me n,in Gosio, CurcuruTo, DI CERBO, MAMMONE (eds.)]I Diritto delLavorod e | | 6 Blhi one
ropeg Giuffré FrancisLefebvre 2023

2Thus,by way of exampledisputesoverterminationof employmenforfie c on o mi ¢ 0
reasonsandsonal | ed Aredundancy paymentso could be
andasmattersof individual disputeresolution.

3When such a distinction has assumed significance in many European systems, it has
tended to result in the establishment of different mechanisms to deal with each category of
dispute.

*In that system, parties to agreement will enter into undertakings which may be mod
ified, as problems arise, in a dynamic and fluid manner. Those same parties will then establish,
interpretandamendtheir own agreements therebyassumingadualfi | e g i sanddj o die 0
cialo role in relation to the administr-ation o
courage®penendedagreementand discouragethefixing of timel i mi t s 0 .

> Formerly,thei | n d uTsrtirbiuanlal s 0.
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whose jurisdiction covers most fdcol
and trade unions). For these purposes, the most common forum for labour
disputeresolutionis the High Court,from which appealdie to the Court

of Appeal (Civil Division) and thereafter to the Supreme Court of the
United Kingdom.

2. Formal Judicial Dispute ResolutionBodies:TheEmploymentribunals

Historically, Al ndustri al Tribunal so were
Training Act1964to deal with the question of appeals by employers against
levies imposed on them by industrial training boar@sher jurisdictions
ofan fAadministrati v duningpaint cgame withdis | o we
pute resolution jurisdiction conferred by the Redundancy Payments Act
1965 which gave those Tribunal sweeor e of
dealing with complaints betweenemployersand employee$ In 1968 the
Donovan Commi ssion pr opos edéterimineat AL ¢
all disputesarisingbetweeremployersandemployeesvheretherewas

®Section12 of that Act gave powers to the relevant Minister to make regulations for the
establishment of fAappeal tribunalso towekeal wit
subsequently utilised to give rise to The Industrial Tribunals (England and Wales)|&&gus
1965(S.1.19631103, which, having been brought into force 8hMay 1965 weremodified
thereafter through The Industrial Tribunals (England and Wales) (Amendment)iReégns1967
(S.I. 196730 which came into force o3 March 1967 See also The Industridlribunals
(England and Wales) (Amendment) Regulatid®¥0 (S.I. 197@941, which came into
operationon 3 July 1970

"Albeit withfi t 8 € aimmiditly involvedastheguardianof whatwasknownasfi t h e
redundancy f und di.seeWboperRBurNs DabEs, Employmertt E€rigvances and
Disputes Procedures in Britajiuniversity of California Presg,969 Chapterl2 The Practice of the
Industrial Tribunalsi that the Minister of Labour in introducing the Redundancy Payments Bill
in1965st ressed that the tribunals in handling
and employerso and would fAprovide a speedy mea
expensehanmightbeentailedif disputesvereto gotothec o u rSeebslansarp, 1965Vol.
711H.C. Deb.col. 46 That terminology expressingthose aspirationswas subsequentiytaken
up by the DonovanCommissionin its 1968Reporti seeRoyal Commissionon Trade Unions
and Empl oyer s 0 -1968(€rond.B6R3 iiimexpmainidgXth@ib proposal for what were
described as #fAlabour tribunalso as being fHAépri
ployees, for all disputes arising from their contracts of employment, a procedure which is easily
accessible, informal, speedy and inexpensive, and which gives them the best possible opportu
nities of arriving at an amicablesettlementof theird i f f e ratpara®78.0
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no suitable voluntarynachinery. More specifically, it was suggested that
these labour tribunals should be concerned with individual rights only, since
collective matters should be dealt with by means of procedures emerging
from the processof collective bargainingThe specific recommendatiorof

the Donovan Commissidmas not been consistently adhered to, although it
is clear that, so far as the protection of individual employment rights is con
cerned, Industrial Tribunals played a predominant role, since their jurisdiction
over these kinds of disputes was increased substantiallyl&&&i bringing

with it a substantiatisein the work loadsof thosebodies.

INn1998t he I ndustri al Tribunal s- were
bun&hkeitohe f or mer | ynddstGahTaibunate everedredesf
ignatedash Emp | oy ne ¢t.¢ s o

However, it is important to stress tivalhat are now the Employment

Tribunalsiwhi |l e Aspecialisedo in the sen
disputesarisingoutof workingrelationship$ do notconstitutea systemof
speci al fiLabour Courtso in the sens

Theirrangeof competenceés theresultof aproces®f attributingjurisdiction

SRoyal Commission on Trade Ul9650968Chairmah, L&rdnp| oy er ¢
Donovan), Cmnd3623 London,1968See especi ally Chapter X, un
Tribunal so0 5%t tphaer ayjamgpvan Commi ssi on was at pai
of fundamental respects our recommendation differs from some of the proposals for the creation
of 6l abour courtsd or oOindustrial courthad whi ch
they should be given the job of resolving indistdisputes or differences arising between
empl oyers or employersd associations and trade
matterswhich must be settledby proceduresof, or agreedthrough,collective bargainingNor
do we envisage that amyatters arising between trade unions and their members or appfmants
membership should be within therisdiction of the labour tribunals: we elsewhere-rec
ommend thesetting up of a review body for the handling of such cases. Nor do we propose
that the tribunals should deal with actions for damages arising from strikes or other labour dis
putes, except in so far as damages for breach of the carftaciployment are claimed by
either party to it against the other. In particular all claims for dambgeeason of torts alleged
to have been committed in connection with strikes would continue to go to the ordinary
courts. o

°The fAtrigger pointo for a fundament al shi
jurisdictionovernormativerightsarguablycamewith theintroductionof powerto dealwith
claims alleging fAunfair di smissal 0197Ifwhichs t intr

cameinto forcein 1972

0 SeeEmploymentRights (Dispute Resolution)Act 1998s.1

1with effect from1 December2007 See Schedul® of the Tribunals, Courts and En
forcementAct 2007
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progressively by way of legislation, rather than a conscious and coherent
moveby thelegislatorto createa specialisedcomponentvithin theoverall

civil justice system. Consequently, the modern Employment Tribunals have
developedisaninstitutionto which hasbeendelegated@nincreasingange

of competencen periodswhenlegislationrelatingto theprotectionof em-

ploymentrightsvas f |l ouri shi ng, rather than
assuch?

Notwithstandinghatthereisnofi f o r legalbr teportingdistinction
drawn between fAindividual 06 andthdcol | e

employmentrelated disputes involving relations between worker or
ganisationgndemployersareviewedvery differently from disputesarising

out of individual employment protections enjoyed by particular members
of theworkforce(who mayor maynotbelongto atradeunionor anyother
collectiverepresentativéody).

Thus, while there may not be any
| abour disputesodo i n t kenmbhlydaseiibd Ki ng
in these terms includel Where a dispute arises out of an alleged contued
entitlemenfor theworker(Non-statutebasedlaimto theHigh Courtor the
County Court); and2) Where a dispute arises out of an alleged staxy
entitlement for the individual (Statutory jurisdiction allocated to the
Employmenfribunal).

Historically (before1963 such individual rights almost inevitably arose
from the Common Law tradition developed within the United Kingdom
legal system. Sinc&963there has been a steady (and accelerating) shift to
normative individual rights being set out in legislative provisions. The pri
mary collation of individual rights is now to be found in the Employment
Rights Act19961 although numerous rights are contained in secondary
legislation(hormally,in the form of Statutorylnstruments).

During the period of United Kingdom membershipof what is now
the European Unionl73202Q a wide range of individual rights were
transposed into United Kingdom law on the basis of European Unien leg

2The rapidextension of jurisdictions in the employment field also owed much to the
arrangementsnderwhichthe UnitedKingdomdischargedts obligationsunder(whatis now)
EuropeanUnion law to transposehe contentof social policy Directivesinto domesticlaw. In
the eyesof some,the EmploymentTribunals offered a convenientforum for the adjudication
of disputes arising out of a significant volume of social policy provisions introducing substantial
newrightsto workers.
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islation (mainly in the form of Social Policy Directiv&s)Where these gave
rise to individuakemployment protection rights, the jurisdiction for dispute
resolutionin relationto thesewasalmostalwaysplaceduponthe systemof
Employment Tribunals. Thegeovisions were normally to be found in Statu
tory Instruments passed by Parliament. Since Brexit, those instruments have
largelyremainedn placé“

By the same token, while there may not be any formal definition for

icol | ectdivsep ultaebsodou,r t he matters common

include @) Where a dispute arises out of an alleged right enjoyed by a trade
unionarisingfrom acollectivelyagreederm(onthebasisof CommonLaw
contractuaprinciplesi alwayssubjectto thedoctrineof restraintof trade
and/orany statutoryrestrictionplaceduponthe freedomto enterinto any
suchbinding contractualarrangement)pr (2) Wherea disputearisesout of
anallegedrightenjoyedby atradeunionarisingfrom astatutoryprovision.
Againstthis backgroundthe questionis commonlyraisedasto how
manyfi | a kda wrp théreamsgbt be in the United Kingdom and how
easyit is to identify suchphenomenadowever that questionis almostim-
possibleto answerwithout introducing a large numberof caveatsThe os
tensiblysimpleissueof definingwhatmightbesaidto constituteafi | a b o u r
d i s piuwswelbasmorenuancedjuestionsnvolving whenwhatmight
beinitially regardedchsafi d i f f éurngimo@® @i s pleavexdsfinitive
proclamationn exceedinglythin ice'®. In the following, thereforesome

BFor the major European Union social policy instruments developed up to the Mille
nium, together with the policy documents setting their rationale, see #d., European Labour
Law and Policy: Casesand Materials Kluwer Law International2002vol. | and|l.

14 Draft legislationplacedbeforethe United Kingdom Parliamentnitially envisaged
large scalerepealthroughthemechanisnof aso-calledi s u © $ @ t{desigedo takeef-
fect on31DecembeR023 contained in the Retained EU Law (Revocation and RefBitn)
However, following some indication from Ministers that the scope of that profiosed n s e t

claused was under reconsideration (msvedfromthat onl y

EU law would be repealedat the endof 2023, anannouncementasmadeon 10May 2023
that the fAisunset clauseod was ddsignatbdreasuteshici one d
are to be repealed. The list has now been set out in Schedule | to-tteenReé EU Law
(Revocation and Reform) A@023 which received its Royal Assent 88June2023

15 For examplethe 2004ImpactAssessment on thetatutory dispute resolution procedures
estimatedpn the basisof the Legal ServicesResearchCentre (LSRC) Periodic Survey,that
there may be betweét®Q000and900000employmentrelated justiciable events each year.
SeeBis, Final ImpactAssessmenDisputeresolutionreview January2010Qp. 12 para.34.

an
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commonlyutilised indicators are presented to offer a brbadh picture
of the currentUnited Kingdom situatiori®.

The2021censuf theUnitedKingdomsuggestshattherewasatotal
population (midyear2021estimate) 067.02630Q0 The most recentlye-
ported employment rate (agé&éto 64) for October2023(seasonally ad
justed) was757%, and the rate of unemployment for the same period was
4.296"".

Onemeasur®ffi ¢ o | | Eodurdispueess thenumberof dayslost
through strikes. The figures producec
NationalStatistic§f ONS)presenfi Wo stdppagebecausef disputese
t ween empl oyer s ainclddesestrifes ang etugspand T hi s
presents a figure for the number of days lost in both the public and private
sectors, together with the number of workers involNedm the available
statisticdt appearshatfi aestimated®,472million workingdayswerelost
betweenJuneandDecembeR02d i reflectinga particularlymarkedup-
surge in industrial action since the end of restrictions introduced to deal
with Covid-19,

Thatmeasuref dayslostthroughstrikeactionneedgo besetagainst
the background of trade union membership in the United Kingg&dhis
has been declining over four decades, since reaching a p&&k9of 132
million, with modernday concentration of membership being in the-pub
lic sectot’. The level of membershipin 2022 was reportedat 223% of

$The material presented in the following draws, in particular, upon the following: O
Censug021 Ons, Trade Union Membership, UK 199922: Statistical Bulletifpublished or24May
2023; Ons, Tribunal Statistics Quarterly: April to June 20ZBublished14 Septembef023; Acas,
Annual Report and Resource Accouutmrious year$ the most recent being f@0222023 published
on13July2023 ; Certification Officer for TAnnaale Uni o
Report 20223 (submitted to the Secretary of State for Business, publiSidetly 2023; Central
Arbitration Committee Annual Report2022/23(published6 July 2023.

17SeeOns, Labour Market StatisticsNovember2023 (publishedon 14 November2023.

18 Of thesepverthreequarters {%6) came fromworkers intransportstorageinformation
andcommunicationSeeONS, Theimpactof strikesin the UK: June2022to February 2023 (pub-
lished8 March2023.

® ONS andthe Departmenfor BusinessEnergy& Industrial Strategyissuevarioussta
tisticsin relationto tradeunion membershipSee,in particular,Trade Union MembershipUK
19952022: StatisticalBulletin (publishedon 24 May 2023.

2 Accordingto the 2023StatisticalBulletin, i T r ardoa membershigdevelsasreported
by the unionslisted or scheduledn GreatBritain reachedheir peakin 1979(132 million)
anddeclinedsharplythroughthe 198@ andearly 1996.From 1996onwardsthe rate of decline
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United Kingdom employeesreflecting trade union membershipof 6.25
million.

So far as individual disputes can be identified, various approaches have
beentakento measuringhelevel of suchdisputesn the UnitedKingdon®,
In terms of the number of claimpsesented to the Employment Tribunéite,
statistics focus wupon the number of

ceiptso), and the number of <cl aims cc
Theyalsoindicatethe currentstateof whatremainsa significantbacklogin

dealing with cases (presented in ter.!
recently, fAopen caseso).The available

andfA mu | t ia pkekrsd quarterfiguresfor 2023suggesthat therewere

slowedsignificantly, with occasional years of slight growth interspersed with the general annual
reductionsin membershipln 202021 unions reportedmembershipat 6.73 million, up slightly
on the year but dowth3% from thel996level of 7.94milion.é The t r H85tbr si nce
numbers of employees who are trade union members is similar. However, there are clearer pe
riods of broad stability, between the riil98 and mid200®&, and betweeB011land2015
and slight recovery i2017to 2020 along with significant falls in the 1a00®, in2016and in
2021to 2022 Overall, betweer1995and 2022union membership levels among UK employees
fell by 86Q000(121%) from7.11millionto6.25mi | I i on. é Uni on member shi
of employees has fallen fro824% in 19950 223% in 2022 This is due to overall UK enployee
numbers rising in the period by arou@ million to 283 million, while union mem bership
amongemployeed el | . 0

ZMuch weight was placed by Government up until the turn of the Millennium upon
work undertaken bydazel Genn. See in particulargi@, Paths to Justice: What people do and
think about goingo law, Hart Publishing1999 and the comments in relation to the propositions
contained in thaby Gavymer, TheEmploymentribunal Systemaskforcein Dickens, NeaL (eds.),
The Changinglnstitutional Face of British EmploymenRelations Kluwer Law International 2006
at p.119Thest at i stics presented by Genn in her fPat|
being put forward which had been extrapolated from what were, in relation specifically to em
ployment disputes, surprisingly low survey response rates. Nevertheless, these were repeatedly
relied upon by government publications -and swi

though a proposition h a t : i @9924 99Wtkeeeroccurre@.4 million serious employ
ment problems (i.500000per annum), while, during treame period, there we#29280
applications to the Employment tribunals Serl

governmentakeform proposalsin this field, the methodologyfor putting forward the estimate
of i s e remplayrsenp r o b Iremmisedsomewhabpaque.

2fiSingled claim data gives a reasonably cons
in terms of the administration and processing
sented as being fimore volatile as they can |
single employero. There has been a reccemt trend
can then determine the outcomes of (often a very large number of) related casqmdftibeis
consideredht the end of the finandal year202223 somefive anda half thousand
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7,900single Employment Tribunal receipts, along w00 multiple claim

receipts. In that period, there wet&00single claim disposals, ar&i700

multiple claim disposals. At the end of JuR@23there were35000 single
claim fAfopend (outstanding) cases, W
opencasesstoodat 4360006°.

3. Thelnstitutional Frameworkfor LabourDisputeResolution

As hasalreadybeenindicatedthereis nofi L a b© au sccalledin
the United Kingdom legal systeialthough consideration was given to
this possibilityduringthe courseof the deliberation®f the DonovanCom:
missionwhich reportedin 1968

Collectivelabourlaw disputesi especiallyconcerningstrike actionand
the potentialcommissiornf A e ¢ o ntoonri taredealtwith in the High

il ead casesod were fiopeno at that tistednfer, gi vi
hearingslightly in excessof 43000cases.

2 SeeMinisTrY oF JusTick, Official Statistics: TribunalStatisticsQuarterly: April to June2023
(publishedl4 SeptembeR023. However, there are significant problems with reliance upon
the statistics produced by the Ministry of Justice, since (as explained ROR8Q1 report):
AEmpl oyment Tribunals transitioned to -sngnew dat
Marchto May 2021 It has not been possible to provide full results from both databaseg
this migration period on a consistentbasis.ThereforeEmploymentTribunal (ET) datais not
available for Q 202122 Jurisdictional breakdowns for disposals, timeliness and outatate
are still undergoing more rigorous checks and will not be presented until the checks are
complete. In addition, because of the operational differences between ECM and the previous
database (Ethos), caution should be exercised when making comparisons in the statistical results
before and after migration. Again, from Septem@22 the Employment Tribunal has moved
some cases in specific areas to a new case management system (Reform B@HK)sall
proportion of cases (less th&00Q in the new system are not included in the statistics. The
numbersinvolved are not large enoughto impacton the trendsseenin thes t a t iAfthouglt s . 0
it is possible to find a wide variety gfaphs and tables in published works which purport to
offer an overview of trends over the fifty years since the introduction of statutory protection
againstfi u n fda ismi theseméedto be treatedwith the utmostcautionThis is by reason
of alterationamadeto the method=of datacollectionandthe statisticalevaluationof the data
by the national statistical services. The nature of the changes, and explanation of the conse
guential impact, is usually evident in the relevant offistatistical series notwithstandingoften
rather less than fair) allegations that the Government is keen to obfuscate the truelyicture
resorting to regular and significant changes in methodologjthough it remains extremely
difficult to producetruly comparabldongitudinaldata inthis area.

2Cmnd.3623 London,1968 Seesupra.
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Court,as part of the normal civil justice institutional framework.From there

a right of appeallies to the Court of Appeal (Civil Division) and thereafter

to theSupreme Court. These courts exercise inherent jurisdiction over all
matter&. There is a possibility of resort to the County Court in relation to
(low value)claimsinvolving contractor torti althoughvery few casesac

tually takethis route®,

Thebulk of individualemploymentisputecasesrefirst heardby an
Employment Tribunal, which, likehe County Court, isaficr e aft ur e
statutedo and thus has jurisdietion
tion?”.

It may be notedthatthe IndustrialTribunalswereinitially conceived
ofasmoreakintofi a d mi n i Isodiasia¢alingwathodisputedetween
the citizen andthe State(first with the administrationof training levies,and
thenin 1965with makingdecisionsn relationtoi r e d u ppdaaymey>nt s 0
from the Stateadministerededundancyundi underthelndustrialTraining
Act 1964. Subsequentithe modernEmploymenfTribunalshavebecome
positionedclearlywithin thejudicial institutionsdealingwith labourlaw?.

Legislativereform eventuallyled to the Employmentribunalsbecom
ing partof the UnitedK i n g d @ uni istfibunald y s t vethiroa,newly-
constitutedMinistry of JusticeundertheTribunals CourtsandEnforcement

The High Court alsdas jurisdiction to deal with individual labour disputes where
specificprovision has not been mafte these to be dealt wittlsewhere.

%The County Courtisaspal | ed ficr e alimied @ itspbdbwers onytou t e 0
thosepowersgrantedby the specificlegislation.

Z’In its 1994Green Paper, the Department of Employmepbrted an overall twernty
two jurisdictions. Se&esolving Employment Rights Disputes: Options for Ref@ms2707 Em-
ployment Departmentl994Annex A, at p.69 Since then the range of jurisdictions has rapidly
expanded.Thenostrecentsetof judicial codings(notavailablepublicly i beingcontainedn
a document for administrative use only) indicates a tota@Oafeparate jurisdictions although
this is opento somedebategiven thata numberof codingscanbe saidto covermorethan
onepotentialcauseof action.

ZAlthough their origins and development have continued to present challenges to tra
ditional Civil Serviceapproacheto atribunalwhichis somehownotafit r i bniheseris®
of the 1957Franks Committee Report on Administrative Tribunals and Enquiries. See Franks
CommitteeReporton Administrative TribunalandEngquiries(Cmnd.218§ publishedon 15July
1957That report eventually gave rise to a Tribunals and Inquiriesl868and resulted irthe
establishment of a body known as the Council on Tribunals. Nor has the issue entirely dis
appeared as to whether (and, if so, in what
c our t arious statutony purposes: see, for example, the discussion in the cadeisufry,
Conciliation andArbitration Servicev.Woods(202Q EWHC 2228(QB), perAuerbachd.
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Act 2007°. That statute also underscored ith@ependence of tribunal-ju
diciary (including judicial officers in the Employment Tribunals) in the-con
text of the ConstitutionalReformAct 2005°.

The composition of the Employmentibunal is provided for in 4.of
the Employment Tribunals Ad996. Following a sequence of amendments
which haveincreasinglyallocatedcasego be heardby an EmploymentJudge
sitting alone, it would appear that there has been substantial departutbdérom
originalconcepofthefi | n d uTs ti rbiuandatin therepertof the

2SeeTlribunals,Courtsand Enforcemenfict 2007 which receivedthe RoyalAssenton 19
July 2007 Following controversial treatment of the general tribunal system by a repetighed
at the end of 2001 see:Tribunals for users:One SystemOne Servicei Reportof the Reviewof
Tribunals by Sir Andrew Legggffhe StationanOffice, London, Marct200Q i a Task Forcen
Employment Tribunals delivered its report during the Summe208f2 Moving Forward:The
Report of the Employmenfribunal TaskforceThese documentsneededto be seentogetherwith
the report of the Better Regulation Task FoEmployment Regulation: striking a balangel lished
in May 2002This led to proposalg¢o modify the standingandpositionof the Employ ment
Tribunals and the EAT within the generalcourts and tribunals system,as had beensetout in
the White Paper (published by the DCA in Ja04 Transforming Public Services: Cemplaints,
Redress and Tribunal€m 6243. Subsequently, seeeBARTMENT OF TRADE AND INDUS- TRY, Better
Dispute Resolution: A review of employment dispute resolution in Great Bi@hesirmaniMichael
Gibbons)HMSO,London,March,2007

®See Tribunals, Courts and Enforcement 8007 s1, by reference to 3.of the Con
stitutionalReformAct 2005

%1 This is a subjectwhich hasbeenundercontinual political considerationCurrently, it
is envisagedhat,whenit is broughtinto force, section35 of the Judicial Review and Courts
Act 2022will substitute new sectiond and28into the Employment Tribunals AG996Those
new provisions will give the Lord Chancellor the responsibility to make regulations determining
the number of membevgho are to compose the Employment Tribunal and Employment Ap
peal Tribunal in a particular case. Against that backgrourleani or Presi dent of
sultation on Panel Composition in the Employment Tribunals and the Employment Appeal Tilagnal
launched with a deadline for responses extended wtApril 2023The introduction to tat
consultationpoints out that the Lord Chancellorcandischargethat responsibilityby delegating
it to the Senior Presidentof Tribunals( A SPT 0 ) . FRtusindicatedthadthedjnistry
of JusticehavesharediraftregulationsunderwhichtheLord C h a n ¢ edspomsibildysill
be delegatedto the SPT on the basisthat for eachmatterin the EmploymentTribunals,the
SPT will be required to determine whether the tribunal should be compbseeé, two, or
three members, having regard t) the nature of the matters to be decided and the means by
which they are to be decided, ar) the need for members of tribunals to have particular ex
pertise, skills or knowledge.The Employment Appeal Tribunal would be composed of a single
member by default, unless the SPT determines that it is to consist of two or three mentbers.At
time of writing, no formal position has beenmaunced in response to the consultation
process, with the senior Law Officers concerned having announced that they would await con
ferral of newlegislativepowersbeforecommittingthemselveso aformal position.
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DonovanCommissionin 19682Writing in 20092 this authorcommented
that:

AThe o6permapdion of the Empl oymen
remainsé t r i paithoughthese bave beenrepeatedattemptsto increase
the proportion of cases dealt with by an Employment Judge sittingialone
mostly orchestrated by HM Treasury in
g a i invghigh have, so far, been resisted. Indeed, the employment judiciary
themselvehavebeenvociferousin their disapprovabf suchproposals as
can be seen through the public representations made on their behalf by the
Councilof EmploymenfribunalJ ud ge s 0.

Support for that concern was offered by reference to what was de
scribed as Arecent ped@aliomgdbéofdispesal
ploymentc a s*e Simcethetime of thatobservation,indeed, recent

32particularly in so far as successive changes have shifted substantially away from any no
tions of Atriparti s mo 20heentaryi ovethat intheserisévfa mi d d |
miliar to those concerned with the activities of the International Labour Organisation (ILO)
or as to be found in national varianintraliaf HAtrip
The Employment Tribunals Act996(Tribunal Composition) Orde2012(SI 2012988, which
cameinto force on 6 April 2012That instrumentintroducedan amendmento s4(3)(c) of the
Employment Tribunals Act996That section had previously been amended by thepfogment
Rights (Dispute Resolution) Ad998(c.8), sections3(1) to (3), 15 and Schedulé, paragrapti2
Section4(2), which is relevant to sectiof(3), was amended by the Tribunaourts and
Enforcement AcR007(c.15), sectiondd1), and Schedul8, paragraph85and37. Section4(3)
was amended by the Employment Rights (Dispute Resolutiorf)9%§(c.8), sectionsl(2)(a),

3(1) to (5), 15 and Scheduld, paragrapil21) and(3), and Schedule2; Transferof Undertakings
(Protectionof Employment) Regulation2006(S.I. 2006246, regulation20, and Schedul®,

paragrapl8; National Minimum Wage Acfl998(c.39), section27(1); Employ ment Act2008
(c.24), section9(4); and the Employment Tribunals A&B96(Tribunal Com position) Order
2009(S.1.2009789, article 2.

% NeaL, Labour Dispute Resolution iRRecessionary Times: Some Comparative Biriish Per
spectivespaper prepared for Higbevel Conference of the Chinese Academy of Social Sciences
(CASS Beijing, 24 July 2009.

34 Seefor example DepARTMENT OF TRADE AND INDUSTRY, Better DisputeResolutionA
review of employment dispute resolution in Great Brite@hairman, Michael Gibbons), HMSO,
London,March 2007 at para3.22 ii T h ene severaltypes of EmploymentTribunal claims,

i.e. thoseinvolving determinationsof fact in monetarydisputes, suclas unlawful deductions

of wages, holiday pay, breach of contract and redundancy pay, which could in most cases be
settled quickly without the needfor a Tribunal hearingWhat is requiredis a quick, expert

view on the legal position,and on the appropriatenext steps(e.g.paymentof an amountdue

to the Claimant, or the withdrawal of the claim), coupled if necessary with some kind of en
forcementor der 0.
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developmentsnight be suggestetb havebeenpromotingsucha direction
of travelto anevengreaterextent®.

Theissue of panel composition in the Employment Tribunals has re
mainedattheforefrontof policy reviewin relationto theactivitiesof those
bodiesHoweverthe currentsituationprovidedfor in s4 of the Employment
TribunalAct 1996is still that:

(1) Preliminary hearings (in all kinds of cases) are conducted by an Em
ploymentJudgesittingalonei unlessapartyhasmadeawrittenrequesfor
thehearingto beconductedy apanel(consistingof anEmploymentiudge
sitting together with two netegal members) and a judge has decided that
this would be appropriate. Thus,
presentationf aclaimandits eventuafull trial is carriedoutalmostexclu
sively by EmploymentJudgessitting alone.

*Including various attempts at the political level to limit the scope of the activities of
the Employment Tribunals in general. See, in particular, gatéid experiment with introducing
feesasa conditionof accessinghedisputeresolutionproceduresfferedthroughthe Employ-
mentTribunals:For the first time Employmentribunal feeswereintroducedby the Employment
Tribunals and the Employment Appeal Tribunal Fees Order 28120131893. Prior to that,
Claimants had not been required to pay fees to bring their claims. Fee payment was also intro
ducedin relation to taking appealsto the EmploymentAppealTribunal. Thearrangementsor
the imposition of fees are described in detaithie Judgment of Lord Reed delivering the
unanimouspinionsof the United Kingdom SupremeCourtin R (ontheapplicationof UNI-

SON) v. Lord Chancellof201F UKSC51i see, in particulaparas.16-19and21-25 Following
the introduction of théees regime, the volume of claims presented to the Employmeriuials

fell dramatically. This was summari s EedsCyder t he

came into force 029 July 2013there has been a dramatic and persistent fall imtimaber of
claims brought in ETs. Comparing the figures preceding the introductifeesivith more
recentperiods there hasbeena long-term reductionin claims acceptedoy ETs of the order of
667000. The propriety of i ntbjed dfvepeataggdicial reviw n a |
proceedings. However, until the matter reached the Supreme Bosg, chalengesfailed.
Eventually, on26 July 2017the United Kingdom SupremeCourt handeddown a judgment
guashing the Fees Order ahetlaring it to be an unlawful interference withadbemon law
right of access to justice. In consequence of the Supreme Court ruling, Emy@ay Tribunal
and Employment Appeal Tribunal claims therefore no longer attract feesti@rmore, the
effect of the declaration was that fees were ruled as being unlawful fraontdet, meaning
that the Government had collected them unlawfully. By reason of thislitietry of Justice
and HM Courts and Tribunals Service announced the establishmen&ofigioyment Tribunal
Refund Scheme through which those who had paid fees woulditmbuesedThe mostrecent
report on the operationof that reimbursemenschemeindicatesthat the total value of refunds
had risen to £8595000as at31March2022 SeeTribunal Sta tistics Quarterly: Januaryto March
2022 (published9 June2022.
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(2) Casesfalling within s4(3) of the EmploymentTribunalsAct 1996
areconductedy anEmploymentludgesitting aloné®.

(3) All other cases are heard byigp anel 0, nor mal |y
Employmentiudgeandtwo othermemberg i nlegaime mb eTlsese)
caseghuscontinueto reflectsomethingofaf t r i psiucturéét e o

It shouldbenotedthatii p r e | ihmiamr amaymdudehearinggo
determinese al | ed A pr e liisuth as avmether the Fribusas las
jurisdiction to hear claim, whether a claim has been presented in time, or
whethera Claimantallegingunlawful discriminationby referenceo the pro-
tected characteristic of disabiltys abl e t o sati sfy -the

abledp e r s 0 n thedétermimatiorof suchissuescouldresultin thefinal

st

di sposal of a par tpdimsinary hearings wibhbre hehrel f e n ¢ «
in public (whathascometo bedescribedisii O p RreliminaryHe ar i*n g s 0)

%The cases falling within this category are diverse and +nadging, including sealled

fishort tracko cases (i n papaymentaf Wages,duecTaiseats i nvo

egoryrepresentsvhataresometimeseferredtoasfi j u-dnlybyd e f acaskgwith adis-
cretionfor thejudgeto decidethatthecaseshouldbeheardby afull panelinstead) towhich
casesconcernigl | egati ons of Aunfair di&Amil20&2al 0
See Employment Tribunals Adi996 s4(3)(c) as enlarged by The Employment Tribunals Act

wer

1996(Tribunal Composition) Orde2012(S.I. 2012989. The shift away fromthé i ndust r i al

j u rtowvardscaseseardby aprofessionajudgesitting alonehasdevelopedincetheenactment
of s36of theTradeUnion Reformand EmploymentRightsAct 1993

S"EmploymenfTribunalsAct 1996 s.4(1).

3 Although the original model,underwhich the judge satwith a lay memberominated
by the Confederatiorof British Industry(CBI) (bringingexperiencéromthefi e mp |soi ydeero
of industrial relations) and a member nominated by the Trades Union Congress (TUC) con
tributing experiencefrom the fi w o r & ie doé industrial relations,has beenchangedThus,
the nonlegal members are no longer nominated by the CBI and TUC, but are still split between
what are described as an fAemployer paneld
backgrounds from which nelegal members of the Employment Tribunals are drawn can be
discerned from Ministry of Justicéfficial Statistics: Diversity of the judiciary: Legal professions, new
appointments and current peisblders- 2022 Statitics (published14 July 2022and updated.3 July
2023, see in particular sectidh9 (Non-legal Members of Tribunals).A drive to further diversify
the judiciary has been taken up by the Lady Chief Justice of England and Wales, while calls for
improvement continue to be heard. See, for exampteasing Judicial Diversity: An UpdateA
report by JUSTICELondon,202Q which built upon an earlier repotin¢reasing Judicial Diversity
publishedin 2017

% Theprocedurén thisrespechasbeendrivenby aconcerrto ensurehatrightsunder
Article 6 of the EuropearConventioron HumanRights1950arerespected.Articlé.1 provides
that: In the determination of his civil rights and obligations or of any criminal charge algiamst
everyone is entitled to a fair and public hearing within a reasonable time by an indepaddent
impartial tribunal establishedy law. Judgmenshall be pronouncedublicly but the press

and
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Howeverthe normal positionisthétpr el i mi nary hearings
vate®.

Numerous proposals have been put forward over the half century of
theirexistencdo moderniseandfi ma kaeee f f | théuseof Ermaploy
ment Tribunal resourc&s Many of these have sought to suggest that there
should be a greater fiprofessionalisat
awayfromthefil97Gn o t iofdirt dmdrstrialj u f2 particulartheme

and public may be excludedfrom all or part of the trial in the interestsof morals,public order
or national securityin a democraticsociety,wherethe interestsof juvenilesor the protection
of the private life of the partiesso require,or to the extentstrictly necessaryn the opinion of
thecourtin speciakircumstancewaherepublicity would prejudicetheinterestof justice.
40SeeEmploymentTribunals Rulesof Procedure2013(as amended)Rule 56.
“1n this context,note may alsobe madeof the statutorypowerto issuefi Pr a Dit i c e
r ect i seasyA of the EmploymenfTribunalsAct 1996(as introducedin 2003. However,
no such instruments have so far been issued under the power contain&dl imstead, Reg
ulation 10A of the Employment Tribunals Rules of Proced@@l3has been utilised to issue
directions concerning such things as the use o
Senior President of Tribunals, in conjunctieith the Presidents of the England and Wales
Employment Tribunals and the Scottish Employment Tribunals. Powergranted by Regu
lation 11 of the Employment Tribunals (Constitution and Rules of Procedure) Regulations
2013for the Presidentgo issuefi Pr a ©t r e e whilethesearealsopowersunderRule7
of the Employment Tribunals RulesBfr ocedur e t o i ssue fiPmangsg denti a
useof these powers has been made, including the impdpt@sidential Guidance (ERdand and
Wales): GeneraCaseManagementissuedon 22 January 2018 Practice Direction (EnglancandWales):
Remote Hearings and Open Justissued ori4 Septembe020 PresidentialGuidance(Englandand
Wales): AlternativeDispute Resolution first issuedin 2018and updated on 7 July 2023 Practice
Direction (England,Walesnd Scotland)RecordingandTranscriptionof Hearings issuedon 20November
2023 andPresidential Guidance (England & Wales):Vulnerable Parties @fithessegssuedon 22
April 2020

“The expression fAindustrial juryo was coir
mentAppealTribunali seejn particularceland FrozenFoodsLtd v.Jones(1983 ICR 17, where
BrowneWi | ki nson J., in a case concerning fdunfair

of the Industrial Tribunal, as an industrial jury, is to determine whether in the particular cir
cumstances of each case the decision to dismiss the employee fell within the band of reasonable
responses which a reasonable employer might ha
inal composition of the tribunal panel as a tripartite body comprising a judge, sitting togéther

two nonlegal membergone naninated by the Confederation of British Industry, to-pide

i e mp | expedenae, and the other nominated by the Trades Union Congress, \tml@ro

experience from the fworkero side of indus
Assessment for proposals under considerati@®itér e | at i ng t o t he- fAiCompc
tier Tribunal panel so, the view was expressed

proportion of unfair dismissal cases successful at hearing has not been notably atfactedd
10% betweer200708and200910,8% in 201011, 9% in 201112 8% in 201313and201314
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in these reform proposals has been to reduce the number of cases in which
a full panel sits, in favour of more cases baiigposed of by an Employment
Judgesitting aloné?.

Provisions in the recently enacted Judicial Review and Court@@22
are, at the time of writing, waiting to be brought into force, substituting a
news4 into the EmploymentribunalsAct 1996 In consequenceyrange
ments governing the composition of both the Employment Tribunals and
the Employment Appeal Tribunal will be determined through regulations
made by the Lord ChanceltorWith aview to discharging this obligatido
produce new arrangements within the framework of 2682 Act, the
Senior Presidentof Tribunals launcheda consultationon panel composition
in the Employment Tribunals and the Employment Appeal Tribunal, re
sponsego which are,at the time of writing, being evaluate¢f.

The powers and formal requirements relating to judgments being
reached in the Employment Tribunals are to be found in the Employment
Tribunals Rules of Procedu#®13. Af t er t hat, the—re is
c o n s i d efradetisiononjodgmentmadeby an EmploymentTribu-

and11% 201415Thiswouldimply thatthereductionin panelmembersn thesecase$asnot
significantly affected O0RUIR@E P Uat pamnBe Whether theirser s .
suggestedmplication could be substantiated or not remains a matter of contention, but, in any
event,the proposalwas not actedupon at the time i not least,given the problemarising with
theunconstitutionalityof thefi f e e s wh&lgarosehartly afterwards.

“ Amongst proposals for reform may be mentionidtustrial Tribunals,A Report by Justice
(Chairmanof CommitteeBob Hepple),1987 Tribunals for Users One SystemQne Service Report
of the Review of Tribunals by Sir Andrew Legg2@01 DEPARTMENT FOR BUSINESS INNOVATION &

S«iLLs, Resolving workplace disputes: A consultati2@11 THe Law SocieTy, What is the futurdor
Employmentribunals? 2014 Good Work: The Taylor Review of Modern Working Pracfizé$7 and
the currentroundsof consultatioralreadyreferredto above.

“See Judicial Review and Courts &822 s35 which also substitutes28of the 1996Act
(dealing with the compositionof the EmploymentAppealTribunal). The 2022Act containsa
number of provisions (in s3-38 relating specifically to Employment Tribunals and the-Em
ploymentAppealTribunal.

“Who, in turn, may delegate the task of producing the regulations to the Senior President
of Tribunals.

“See Senior President of TribunaBgnsultationi panel composition in the Employment-Tri
bunalsand the EmploymenAppealTribunal. The consultationclosedon 27 April 2023

47 SeeRules60-69 of the EmploymenfTribunalsRulesof Procedure2013(decisionsand
reasons)For completenesst shouldalsobe mentionedthat thereis alsofacility for so-called
ijudicial assessmento within the framework of
for fAmedi ai a lbaddputecenfeotm panehtfull trial.

0
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naté From a judgment of the Employment Tribunal an appeal lies (on a
pointof law only) to anothei ¢ r e af $ U a & the EenploymenAppeal
Tribunaf®. Appealsfrom the EmploymentAppeal Tribunal then may lie to

the Court of Appeal (Civil Division®and, finally, to the United Kingdom

SupremeCourt?,
It may be noted thatinlike the position in some other countries, there
is no for mal il abour chambeauds. i n t

Notwithstandingthis, howeverjt is not uncommonto find thatthe com-

48Under theprovisions ofRules70-73of theEmploymentribunalsRulesof Procedure
2013

4 Sees.21 of the Employment Tribunal#ct 1996The formal jurisdiction of the Em-
ployment Appeal Tribunal is set out irR&.of the Employment Tribunals Ad996 while that
bodyds power s ar3gof the same edastthentt Bhe compositien. of the Em
ploymentAppeal Tribunal is provided for by 28 of the Employment Tribunals Ac996(as
amended in2013. The procedures relating to the lodging of appeals before the Employment
Appeal Tribunal are set out in a Practice DirectioB@E8 see Practice Direction (Emplegnent
Appeal Tribunal Procedurep018 The Empl oy ment Ap p easelseoltini bunal 6
Part Il of the Employment Tribunals At996(as amended) and the Employment Appa#bunal
Rules1993(asamended).

%0 Sees.37(1) of the EmploymenfTribunalsAct 1996 which providesthat: fié an appeal
on any questionof law lies from any decisionor order of the AppealTribunal to the relevant
appealcourt with the leave of the AppealTribunal or of the relevantappealc our t . 0

1During theperiod when the United Kingdom was a member of what is now the Eu
ropean Union there was power for any of these bodies to make references to the Court of
Justice of the European Union in Luxembourg, under the provisions of A26alef the Treaty
on the Functioning of the European Union. Since Brexit and the departure of the United
Kingdom from those arrangements in Janu2@pOthat power has been removed. Nor do the
provisions of Articlel90f t he Treaty on European léntioon (pro
ensure effective |l egal protection in the field
provisionsof Article 47 of the Charterof FundamentaRights of the EuropeanUnion (Rightto
an effective remedy and to a fair trial). Outwith the European Union, however, it is théhaase
the United Kingdom remains obligated by Artidig@of the European Convention étuman
Rights 1950(Right to an effective remedy) as overseen by the Council of Europelation to
the effect of the Brexit Withdrawal legislation, seter alia HMRC v. Perfec{2023 EWCA Civ
330 See also pending proceedings whe®20decision of the United KingdoBupremeCourt
in relationto an arbitration matter has becomethe subjectof challengeby the European
Commission. O® February2022 the European Commission announced thaad decided
to refer the United Kingdom to the Court of Justice of the European Unietation to the
Supr eme Cour t1%Fsbruary2@gnniviicula andothers v. Romanié202() UKSCS5.
See also House of Commons Library publications, S. de NBaexit NextSteps?The Court of
Justiceof the EuropeanUnion and the United Kingdom(CBP 8713 publishedon 17 October2019.
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positionof the panel(especiallyat the level of the Court of Appeal) hearing
labourdisputecasewill includejudgeswho havepreviouslyservedn the
EmploymentAppealTribunal (normally,asa former Presidenpf that body).

In terms of other institutional actors which could be said to fall within
the umbrella of judicial bodies, mention should be made of the Central Ar
bitration Committee which is responsiblefor disputesarising in relation to
the statutoryrecognition of trade unions; ttiisclosure of information for
collective bargaining; applications and complaints related to information and
consultationarrangements; establishirand operating European Works
Council$? and complaints about the level of involvememiployees havia
certaindecisionsoveredoy regulationgelatedto Europearcompaniex,o-
operativesocietiesandcrossbordermergers’,

4. Challengesand Proposalsfor Reform:Catchingup after Covid

The establishment of the original Industrial Tribunalsl®64 the
creation of administrative jurisdiction in cases of economic dismissal (re
dundancies)in 1965 and responsibility for adjudicating party-to-party
Aprivate | awd disputes o¥&matber mi na
regarded as key moments in the evolution of a modern system of labour
dispute resolution in the United Kingdom. So, too, have the (eveniilially
fated) introduction of substantiafeesas the price of accesdo justican
individual employment disputes and a significant move away (oagry
years) from the originall96G mo d e | of Atripartis]|
dament al chall enges to traditional
ever,it is now increasinglybecomingevidentthat developmentsn the
last half decade (and, in particular, measures emerging in the context of
Stateresponseso the Covid-19 pandemic)are bringing with them dra

2The situation n r el ati on to fAEuropean Woreks Coun
mains less than entirely clear in the context of {Breixit arrangements. See, for example, the
judgmentof the EmploymentAppealTribunal in easyJetPLC v easyJetEuropeanorks Council
and Secretaryof Statefor BusinessEnergyand Industrial Strategy (2023 EAT 162

%3The CentralArbitration Committee which is an independentripartite body with
statutory powers, also offers facilities for voluntary arbitration in collective disputes.The role of
the Chair of the CentralArbitration Committeeis quastjudicial and decisionscan be appealed
to the highercourts.
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matic changeat a pacequite unlike anythingwhich hasbeenseenover
thelast75years.

For someideaof the extentof thisrevolutionit isnecessaryocasto n e 6 s
mind back to Ahow things wer €9 donec
il ockdowno i mposed acr os 2020aThe€mUni t e
ployment Tribunals held trial hearings in person in the physical locatieacbf
of the regionalEmploymeniTribunal areasAlthough a certainamountof pre-
trial Afcase managementod had been r
conference involving a judge and representatives of the parties, this remained
limited andthe provisionof technicalfacilitiesin thetribunalcentresvasi
to putit atits kindesti basic.Traditionalaperecordingmachinesn the hear
ing rooms, along with personal dictation machines for some of théirfl
judges, were in the process of being repldmedigital recording devices,
while the use of dictation/transcription software was very much a question
of personapreferenceor, simply,availability) for individual judges.

The case files held for each set of proceedings were in paper format,
with thephysicaldocumentatiofeingheldsecurelyin thetribunaloffices.

Bundles of documents for use during litigation, as well as written witness
statements prepared on behalf of withesses to be called during the trials, were
assembled in paper form, with regular logistigadblems arising from the

i nadequacdareh$ i besidl ewwethin which to c
filedo would be collated for each case
ferred from department to department within the tribunakihg centre,
andontowhichwasappendeeachadditionaldocumenthandwritternote,
instructions and miscellaneous items associated with the case as it progressed
through the systemto final trial and judgmentThere was no question of

this physical data being moved outside the physical location of the hearing
centreitseli and, indeed, it was regarded al
even contemplate removal of an original document from the physical con
fines of thetribunal building.

Little morethanthreeyearson from the outbreakof the Covid-19pan
demicthatfi w aofydoingt h i rsgcargelyrecognisableAn early embrae
ing of videaconferencing facilities by the senior judicial leadership of the
EmploymenfTribunal$*, coupledwith remarkablenvestmentof goodwill

%See, in particulaRresidential Guidance on remote anepiarson hearingsssued by the Pres
ident of the Employmen(Tribunals(EnglandandWales)on 14 Septembe020
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on theparts of both fultime and partime judges, laid the foundations fehat
hasalreadycometo beregardedasii t heewn or fta |l 0

Case documentation acralkse Employment Tribunal system is now-+ou
tinely held electronically,along with casedossiersfi b u n dof douments
for use at trial, and prprepared witness statements. This development, to
gether with rapid improvements in vidéok technologies and a greater
availability of those technologies to the judiciary, has enabled a much more
flexible and effective framework to be created for case management and trials.
Almostall pretrial i ¢ arsaen a g e antevity is ow conductedy judges
sitting alone by way of video or audio links. Large numbers of trials now take
pl ac+4 i heMpartiegdining court administrators and judiciary-re
motely. Even where more complex trials are involvefibr example, where
multi-day hearings are listed for tripartite panels to adjudicate claims alleging
di scrimination or ifimatyi(ifsidt allpobthecearly n g o
reservations about fAeffective justice
ulartypesof proceeding$ suchasii j u dmecd iadithaveshownthem
selvedo beideally suitedto theflexibility affordedby video-link facilities.

Indeed, so far has this progress come that the Employment Tribunals
establishedh pilot versionof afi Vi r R eucnil wherébya limited number
of judgesdrawnfrom thevariousgeographicategionsacross€Englandand
Wales are availabl® sit (remotely, by videdink) on cases arising nationally
in any of the Employment Tribunatgions. That experiment has proved
highly successful, and has been taken as a model for developments in a num
berof otherjurisdictionsapartfrom the employmenfield.

Nevertheless, while progress towards more flexible modes of adminis
teringandhearinglabourdisputecaseiasbeenachievedata speedwvhich
would havebeenunimaginablén the pre-Covid rule-boundandconserv

%The United Kingdom was not alone in this shift of attitude to former ways of working.
Seefor examplethe experiencesletailedin the Proceedingf the extraordinarymeetingof
the European Association of Labour Court Judges (EALCJ), hekin@non 6 June2020
dealing with Challengesand Experienceswith Administration of Labour Courts in the face of Covid
19, and the Proceedings of the following meeting (Heldlso online i to mark the25" an
niversary of the EALCJ)The Future of Labour Law & the Role of the Labour Cpori19 & 20
November2021 A survey conducted in JurgD20by the UK Council of Employment Judges
provided further information across a range of jurisdictions. For more detailed indicatsormef
of the changes which were af@ittthat time, seénter alia, HM CourTs& TRIBUNALS SERVICE,
Evaluationof remotehearingsduring the COVID 19 pandemic:Researchreport, compiledby Janet
Clark,HMCTS andpublishedin Decembe2021
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atively introverted administrative arrangements within the United King
dombés publ i c s anumbecd critical prebleresffectiegma i n
the labour dispute resolution framework which are confronting the senior
judiciary andpolicy-makerswith majorchallenges.

Perhaps the most obvious challenge is to be seen in a significant backlog
of cases within the Employment Tribunals system.As has already been noted,
the most recentlpvailable statistics suggest that, by the end of 2088
thefigurefor i o pceans iela@gilyaeuphemisniori b a ¢ K btaodabd
35000 s i nctpim eadegogethemwith aroundfive anda half thousand
lead cases reflectig36000ff mul t i pl ed cl ai ms. There ai
of which elicit more sympathythan others)for this stateof affairs,although
it may be notedthat the extentof a growthin i 0 p easamttributedto
theCovid-19restrictiveperiodappear$o havebeerrelativelylimitedi the
presenfiguresbeingcomparedvith abacklogof justover30.000pre-Covid.

A long periodof fi ¢ utb puldlic services within whichf t justice
s y s tismaonaffordedanyspecialor enhancegbrotectedstatus provides
thehistoricalcontextto muchof the problem.Thatendencyo reducepub-
lic spendingon the administrationof justice gatheredpaceduring a pro-
| onged period of what felbwingdchhngee d A a
of governmenin 2009 Furthermoremeasuresiesignedo addresgerceived
problemsn relationtoi e mp | odyinseemarenetegardedgolitically
ascarryingthe samedegreeof urgencyas,for examplejssuesarisingin re-
lationto crime or family disputes.

Notwithstanding this, however, there has been a substantial prog@imme
appointingnew recruitsto the EmploymenfTribunalsjudiciary. Both

% An early recruitment exercise was launche@@18 not long after thé&Jnited Kingdom
SupremeCourthadruledthe2013fi f & e gy i untendtitutional with aconsequenteturn
to pre-2013evelsof claimsplacingsudderandsevergressureiponjudicial resourcedn this
jurisdiction. See an overview of that appointment exercise by the then PreditleatEm
ployment Tribunals of England and Wales, Judge Brian Doyte1r£) Could you be an empley
ment judge? Your employment tribunal needs y20L8 25 ela Briefing 6. Further appointment
exercisestook placein 2021 after initial announcemenin Octoberof that year.During 2023
two further exercises have been under way with a vieW)tee€ruiting50further feepaid
employment judges into the England & Wales system; @hdegruiting an additionabO full -
time equivalent salaried Employment Judges for appointment primarily to the London and
SouthEast of England where there have been particular pressures upon judicial resources.
These appointment exercises are conducted by the Judicial Appointments Commission (JAC)

which is responsibléor selecting candidates for judicial office in England and Wales, and for
sometribunalswith UK-wide powers.
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salariedudges(full-time andfractionalappointmentsandfee-paid judges

have been appointed, and the impact of this increase in judicial resources is
gradually beginning to be felt as the new appointees complete their induc
tion andearly experiencecareerdevelopmerst.

5. Challengesand Proposalsfor Reform:More Efficient Dispute Resolution

Even before the i slI9dherkhad aldeady beere r e d
growing calls for improvemenb the Employment Tribunals system on a
number of fronts. More recently, a survey undertaken by the Employment
Lawyers Association (ELA) in April and Ma%021(a year after the first
il ockdownod measures i 49 identfiedovedel t o
spread dissatisfaction at delay in bringing cases to trial and a general sense
thattribunalsweretakinglongerto handlestandarcadministrativematters.

Thefi ndi ngs were summed up i n terms
which, in many regions, is functionin
to justice for both workersande mp | o yvhile thedrqot causesvere said

tolieinféchronic understaffing, unavail at

in thevolumeof workforTr i bunal s o.

On the other hand, the ELA survey also indicated a strong measure of
approvalfor ways in which the Employment Tribunal system had been at
theforefrontof innovatingwith waysof workingin thenewcircumstances.
Thus, it was not @ribunalshhave leditiieBvaypnpmy me n
neeringvideo hearings.Theyhavebeena greatsuccessn hearingsandtrials
of fewerthanthreedays.Webelievetheyareheretos t ay 0 .

Looking back even to developments in the past two years, it is clear that
many of the most pressing issues concerning judicial resource have been ad
dressed througlargescale recruitment into the Employment Tribunal ju
diciary. So, too, has the widespreadacceptanceof videolink hearings,

However, there had remained s oinepagicularbl emat i
asregardshe continuingcommitmenif fee-paidjudgeswhosejudicial sittingshadbeenre-
duced to negligible |l evels dur i201820%7ihatthoyge ri od o
thereare encouragingignsthat consciousefforts by successivéPresidentof both the England
& Wales and Scottish tribunals to address that unfortunate legacy have largely succeeded in
mollifying any underlying dissatisfaction on the parts of judicial officers subject to a particularly
unattractivepublic sectorvariantof a zerohourscontract.
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electronic documentation for trials, aadsociated improvements to the- un

derlying administration of the Employment Tribunals elasel been credited

with somesuccesin tacklingthebacklogof i 0 p ease@ndfundamental
guestions of fAaccess to justiceodo in t
delays are still encountered in bringing cases toitr&mething not assisted

by theincreasingcomplexityof muchof the subjectmatterwith whichthe
EmploymentTribunalsdealon a daily basis?.

A recurringproblemin relationto theavailability of judgesfor sittings
within the EmploymentTribunals is sharedwith other jurisdictions across
the civil justice system of the United Kingdom.This is in relation to the al
l ocation of what i siadpocsesswhidhes donduded it s i t
in relation to financial years and which is regularly severely limited-by fi
nancialconstraintsleterminecby centralgovernmerte.

For the Employment Tribunals, whose allocation of sitting days 4s un
dertaken along with all other resource allocations across all jurisdictions, the
designatedequirementor judgesittingdaysisi atleastin theoryi settled
for the forthcoming financial year as part of the resourcing of HM Courts
andTribunals Service (HMCTS).The decisionin this contextis made by
the Lord Chancellor, who is a political appointee. Such decisions are reached
on the basis of projections of curreérgnds in receipts, disposals and-out
standingcasestogetherwith somepossibleinput from users®.

®Afisnapshoto of the position in the | arge:
ginning of DecembeR023suggests that, 2 and 3-day hearings are being accommodated
within four months,but that hearingslisted for four daysor more are unlikely to be brought
on until the latter half of 2024 The picture varies dependingupon individual regions,with
somehearingcentresalreadylooking atlisting casesvell into late 2024

%The presentatiorhereof the procedurefor allocatingi s i tdtaiyisdpawnfrom o6 Si t
ting dayso: Ho wnhtps:#nsidehnety.blod.goe.uk/2021408/18/sitifayshow-are-
they-decidedflastaccesse& Decembe023.

%The proceduras for the Lord Chancellorto considerthe forecaststhe level of out
standing work in jurisdictions and the available judicial resource, after which a proposed allo
cation of sitting dayswill be decidedThis is then sharedwith the Board of HMCTS, which
then advises the Lord Chief Justice and SeRi@sident of Tribunals as to whether the settle
ment is sufficient for the efficient and effective operation of the system. This then leddsitab
discussion between the Lord Chancellor, the Lord Chief Justice and the Senior President
Tribunals, where the Lord Chancellor sets out the proposal, which includes the nursitémgf
days across Crown, Civil, Familyahlagi strates6 courts asloravel | as
Chief Justice and Senior Presi demssmacievolses der t h
highlighting any risks associated with the proposals and concerns relating to shiftingresbf
demandlf the Lord Chief Justiceandthe SeniorPresidenof Tribunalsare concerned
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Unfortunately, howeverecent years have witnessed serious delays-in de
terminingtheeventuahllocationof sittingdaysi suchthatallocationshave
been finaliseds late as the end of the second quarter of the financial year. In
consequencalf of the operationalearhasalreadybeencompletedyith list-
ing of case$avingto bedonewithoutanyideaof whatthe eventuatapacity
will turnoutto be.Oncethefinal allocationfigure is releasedt is thenpossible
for amoreinformedlisting procesdo becompletedor theremaindenf the
financialyear.However this givesrise to a numberof knock-on problems.

Given that even single dag;day and3-day cases in the Employment
Tribunals are taking some four months to bring tfinal trial hearing, this
leavesvery little flexibility in the latter part of the financial year.Onceit is
realised that longer muitlay cases may have to be listed a year or more
ahead, the frustration of the senior Employment Tribunal judféiailf be
self-evident.

Furthermorein time-honouredoracticewithin the public servicepudg
ets are sdbr a specific financial year, and the prospect that a budget allowance
might not, in the end, be expended will raise the prospéct filrd @ lkwo
following financial yearswith consequentiafolling underresourcingSucha
situationcanleadto frantic endeavoursluringthefinal two quartersof the
financialyearto ensurehatanyallocationis fully utilisedi notnecessarily
an easy challenge, given that listings require not only an avastiegy day,
butalsotheavailability on particulardatesof fee-paidjudgesandnonlegal
membergwho performtheir publicjudicial dutiesalongsidecomplementary
obligationsin their professional live®)

thatthe proposedillocationis not sufficientto ensureheefficientandeffectiveoperationof
the courts and tribunals, they can make their concerns knowritemetely could raise themith
Parliament. Finally, a decision on the allocations will be made, and it will then be a foathe
independenjudiciaryto arrangehelisting of caseswvithin theallocatedsittingdays.

1 Primarily, the President, at the head of the system, and Regional Employment diriges,
are responsible for the administration of cases in each of the regions. The strucEmglfond
andWalesis broadlymirroredin Scotland.

Whi |l e an fexpan dpaidgninordegahmember dittmgs mayebe
met with general satisfaction by many, this is far from the case if the demand diminasweas
the situationduring the period of the fi f er eesg i betevgen2013and 2017The extentof that
impactfrom thefeespolicy canbeappreciatednly toosharplywhenit is recallecthatthe last
financialyearof the feesarrangement§201620173 sawonly just over1.700sitting days
allocatedto fee-paid EmploymentJudgesas contrastedvith the morerecent20222023figure
whichreachedloseto 12000days.

n
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Onedevelopingpolicy approactwhich hasmetwith greatenthusiasm
atseniorjudicial levelshasbeenencouragemerib promotetheuseof i a |
ternative disput e rdemte tases comingdbefqreADR)
the Employment Tribundis Such initiatives are seen as being complemen
tary to the longestablished range of activities already undertaken by the Ad
visory, ConciliationandArbitration Service(ACAS)®.

Foranumberof yearstherehasbeenprovisionfor whatis describeds
fij udi ci a lwithimée éemploymennfioly whereby a day of judge
timeis providedfor privatemediationbetweerthe partieswith aview to find-
ing a form of norudicial resolution which could avoid lengthy final trial
hearings before a full judicial panel. Following a broadly positive evaluation of
earlypilot schemesonductedn NewcastleCentralLondonandBirmingham
betweenJune2006andMarch 2007(involving discriminationcasesy, a gen
eral nationalinitiative was put in place,involving existing Employment

8 More broadly,suchdevelopmentsiow haveto be seenagainsta backgroundin which
it appears that the higher courts are actively expressing suppdktboR ( or A NDRO) . Se
example, the observations of the Court of AppeaCirchill v. Merthyr Tydfi| (2023 EWCA
Civ 1416(judgment delivere@9 November2023, clarifying that what had previously been
thought to be problematic obstacles identifiethe case oHalsey v. Milton Keynes General NHS
Trust, (2004 EWCA Civ 576 shouldnot be takenas absolutebarsto a court orderinga party,
in appropriate circumstances, to engage ime-courtbased dispute resolution process.This is
undoubtedly an area which will be subjected to close attention as pressures upon judicial re
sources continue to grow. In ti@hurchill case, the Master of the Rolls (delivering a unanimous
judgment of the Court of Appeal) hel domdr,bat: AfATh
the parties to engage in a roourtbased dispute resolution process provided thabttier made

does not impair the very ess ajjudcalhearingaidhe cl a
is proportionateto achievingthe legitimate aim of settling the dispute fairly, quickly and at
reasonable costo. However, despite dposgblessi on i

situations, the Master of the Rolls concluded th&& woul d fédecfixedne t o |
principles as to what will be relevant to determining the questions of a stay of procemdargs
orderthatthe partiesengagen anon-courtbasedlisputeresolutionp r oc e s s 0 .

The most recerdata in relation to the duties and activities of ACAS can be fouAdas
Annual Reportand Resourceiccounts20222023 cit.

®Thus, to take just one variant of ADR, an
broadly than just in the employment context. See, for example, the proposals and caH for evi
dence in relation to greater use of this facility set out in Ministry of Judticegasing the use of
mediationin thecivil justicesystem Presentedb Parliamenby the Lord ChancellorandSecretary
of Statefor Justiceby Commandof Her Majesty,July 2022(CP 727).

86 SeeUrwIN, KARUK, LATREILLE, MICHIELSENS PAGE, SIARA, SPECKESSERWIth Boo,
CHevALIER, Evaluatingthe use of judicial mediationin Employmentribunals (Ministry of Justice
Researctseries?/10 March2010.
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Judges who were either already accredited meditators as part of their pro
fessional skillset or who had been provided with internal training within
theframeworkof thejudicial trainingprogrammesprovidedfor experienced
judge$’. Results from this initiative demonstrated an impressively high per
centage (reported to be betwedh70%) of successful mediations, with sub
stantial consequential savings of sitting days as a result. The arrangements
proved particularly valowalb®l ¢ ndtunidnug
the outbreak of the Cowtl9 pandemic, with videdink arrangements
beinggenerallywell-suitedto thedynamicsof ajudicial mediation.

Most recently, followinga pilot of a new form of ADR hearing in the
West Midlands region of the Employment Tribunals, a form of hearing
known as a fidispute resolution appo
armouryof labourdisputeresolutiof®. Underthesearrangementshereis
a requirement for parties (particularly those involved in long complicated
hearings) to attend an appointment (conducted confidentially) with a view
to finding a resolution of their case which might avoid an otherwise long
journeyto eventuajudicial resolutionby way of afull trial. Thereis no ob-
ligationto reacha settlemenatoneof theseappointment$ or evento enter
into negotiationor thelike i butreportedexperiencdrom the pilot scheme
suggestshatpartiesdo attendtheappointmentsndcanderivebenefitfrom
that opportunity to address their dispute afresh. Facilitation of this innovation
hasbeenunderpinnedy freshPresidentiaGuidancdssuedn July 2023°.

6. Challengesand Proposalsfor Reform:EffectiveEnforcemenbf Decisions

A lively debate continues in relation to the effectiveness of the labour
disputemechanismgrovided(especiallythroughthe Employmentribunals

 This scheme was underpinned Byesidential Guidance: Alternative Dispute Resolution

issuedon 22 January2018
%8|n this context, theexpressionfinegotiateddisputer e s o | (NDR) bassbmetimes
been i ntr odualterdativedni sppluatcee roefs ol uti ono (ADR), wit

thatsucharrangementareincreasinglybeingseerasfeatureoffit heeen or mal o0 .
®PresidentialGuidance:Alternative Dispute Resolutjdssued by the President of the Employ

mentTribunals(EnglandandWales)on 7 July 2023The Presidentiaguidanceonii d i srpsolt e

tiona p p o i n waselsodccompaniethy updatecjuidancen relationtofi j u dmediadt i on o

and fjudicial assessmento. Unwidedpeadjsanstithatithe! me di

phenomenoffi j u da £9 e@d hasmotrbéedparticularlypopularamongstribunalusers.
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and the extent to which there can be saibeceffective enforcement of
decisiongenderedyy thosebodies’.

Indeed, in2013the United Kingdom Government published a report
of research into what happens after awards are made by an Employment Tri
bunal’ Thatresearchndicatedthat,amongsthe cohortstudiedaroundhalf
(49%) of Claimantshad beenpaid in full, and a further 16% had beenpaid
in part.Thisleft 38% who hadnot receivedany moneyat all. Justover a half
of thosesuccessfuClaimantg53%) receivedull or partpaymentwithout
havingto resortto enforcemerit.

There has long been criticism that successful parties in Employment
Tribunalproceedingarenot providedwith aremedy(award)whichisfi s € | f
executingodo or whi c throgtathe EmglogrdentlFly b e
bunalwithout significantadditional costsassociatedavith that enforcemerit.

In relation to money awards in individual employment disputes determined by the
Employment Tribunals the award made to the successful party will include interest on the judg
ment sum.This begins to run if payment is not made wididays (4 days for discrimination
cases). If (normally) the employer defaults on payment, the Claimant can chqnsertos u+e fien
forcemento options. I n Engl andi athough Wétoficallg t hi
the positionwasdifferentin Scotland.

"SeeDepartmenfor Businessinnovation & Skills, Paymenbf Tribunal Awards: 2013Study IFF
Research,2013The report summarised the findings of a study of Claimants who had been
successful at Employment Tribunal and were awarded a sum of money by the Triburstudiis
constituted a followup to earlier research on the subject, published as Ministry of JuRtisegrch
into Enforcement of Employment Tribunal Awards in England and \{2089. More recerdatawhich
mightupdatehesdindings(which areovertenyearsold) is extremelydifficult to locate. For a
recent mor e tredtmenteod indévidualclabbdud dispute mechanismscamparative
perspective, seedasy, Adjudicatory Institutions for Individual Employment Disput&armation,
Developmengand Effectivenessn 1JCL, 2022Vol. 38 No. 1.

2The datasuggestedhat Claimantswho hadreceivedassistancérom lawyers,unionsor
informal arrangements either before, during or after their initial hearing were more likely to
receivepaymentwithout needingenforcemen(58% comparedo 53% overall).

"#1n England antivalesas described in th2013Reportat thetime of writing, individuals

could chooseto pursueenforcemenbf their awardthroughapplyingto their local County
Court for an enforcement order, after which enforcement officers would seek to pagarent
from the employer. This process involves completing an application to the County Cotimtiend
is afeepayablefor the processlt wasalsonotedthat,aspartoftheGo v e r n nesponst an

earlier similar survey conducted 800§ a fAFast Tracko schg2ot®e had b
which was designedto speedup and simplify the processof enforcing an award.Undethis
scheme, a High Court Enforcement Offidagr woul d

with the County Court, issue writ and attempt to recover the money.The fee for ubisg
servicewasslightly higher.Mention shouldalsobe madeof a policy of i n a mandspam
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The unsatisfactorgituation in relation to enforcement of Employment Tri
bunal awards remains the subject of comment in the context of various re
form proposals currently under discus$toRlowever, an absence of effective
enforcement is widely acknowledgédalthough it remains to be seen
whetherthenecessarpolitical will to remedytheproblemcanbemustered

in the sensiblegfuture™.

By contrast, enforcement of judgments given by the High Court and
the higher courts of appeal is handled in the normal manner, with the usual
execution methods available throughout the United Kingdom civil justice
system.

i n gmiployers who default on obligations to pay awards.-84sol | ed finami ng sch
announced o7 December2018by the Department for Business, Energy and Industrial -Strat
egy, and came into effect for all awards registered on or &88ecember2018The initiative
came about in response to observations set out in a review of working practices which had been
commissioned by the Government. $&@od Work:The Taylor Review bfodern Working Practices
(published11 July 20173. The Department for Business, Energy and Industrial Strategy (BEIS)
gui dance on the scheme states that: fAlndividua
with the BEIS penalty schen2 days after the date of an employment tribunal judgment. Once
an enforcement officer has verified the claim, a warning notice is sent to the employer, warning
them that if they do not pay the award they will face a penalty and public naming. If the award
remains outsinding after28 days, the employer is sent a penalty notice, ordering them to pay a
penalty to the value &0 of the original award amount a8 interest per year.At the penalty
notice stage employers will be sent a naming notification letter warning that they will be named
unlessthey submitvalid representationwithin 14 daysandtherepresentationareaccepted.This
letter is only sent if the claimant has agréadtheir employer to be named. BEIS will send
lettersto employersonthelist prior to thenamingroundtakingplace. Thenamingroundwill
take the form of a press release on GOV.UK. Employer names will appear on a list alongside the
outstandin@wardafteraminimumof 42daysfollowing awarningn o t i SeeBePARTMENT
FORBUSINESS ENERGY AND INDUSTRIAL STRATEGY, Naming Scheme for Unpaid Employment- Tri
bunal Awards: Policy on Department f orsciemesforeress, Ene
ployerswhofail to pay Employmentribunal awards Decembe2018

Seeinfra.

> As hasalreadybeenpointedout,duringthe periodof the UnitedK i n g d membesship
of the (now) European Union, the pdrucfthe t o pr
Stateds obligat i onlSoftheyTreatyeoh Europearcniort and Aktiddol c | e
theCharterof FundamentaRightsof the Europearnion. Thosegrovisionsnolongerhavethe
same formal i mpact si nc econtextofpghe Eduncidof Euoope, theBr e x i t
UnitedKingdomremainsobligatedby Article 13of the EuropearConventioron HumanRights
1950Seefor proposalonfi s @xedutingn o r raradtherinnovationsfoundin variousnational
systems, MaL, Enforcing EU Labour Law: Is there a need for new sanctions/means of rediRep@rt
presentedo an ExpertMeeting of the EuropeanCommissionBrussels13 October2017
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7. OngoingReformand Modernisation

While many of thedramatic changes to practice in the Employment
Tribunalswereprovokeddirectly by therestrictionsplaceduponsocietyas
a whole in the face of the CovilP pandemic, it should also be recognisieat
policies to achievereform and modernisationof the justice system(in-
cluding in relation to the delivery
place for some time before the outbreak of that pandemic.The current po
sition thus needs to be placed in a broaetext of HM Courts and Ti
bunalsServie reform,which is ongoing?®.

Ever since the time of the publication of the report of the Donovan
Commission irl968 there has been no shortage of criticism andgmosals
for Ai mprovement o of the Unipateed Ki
resolution. Mention has already been made of proposals emafratmg
variety of official governmeng¢stablished bodies and other intested
organisations, includingthe private organisation JUSTICE’, the
Departmentof Employment, the TribunalsReview conductedby Sir
Andrew Leggaff, the Employment Tribunal Taskfofethe Better Reg
ulation Task Forc¢gThe Department for Constitutional Affditsthe De
partment of Trade and Industtythe Department for Business Innovation
& Skills®* the Lav Society>, t he fAi ndependent-repor
vitation of the government under the supervisioMaitthewTaylor?, and

" For a preCovid-19 policy position on reform across the entirety of the United
Kingdom legal system, see, fekample, the presentation of the Lord Chancellor, the Lord
Chief Justice and the Senior President of Tribunaétansforming Our Justic&ystem, Sep
tember2016

" Industrial Tribunals A Reportby Justice (Chairmanof CommitteeBob Hepple),1987

"ResolvingEmploymenRights Disputes:Optionsfor ReformsCm. 27071994

"Tribunalsfor users:One SystemQOne Service- Reportof the Reviewof Tribunals by Sir Andrew
Leggatt(2000.

& Moving Forward:The Report of the EmploymenTribunal Taskforce 2002

81BeTTER REGULATION TAsk Forcg EmploymenRegulation:Striking a balance 2002

&TransformingPublic ServicesComplaintsRedressindTribunals Cm 62432004

8 BetterDisputeResolution: Aeviewof employmendlisputeresolutionin GreatBritain (Chair
man,Michael Gibbons),2007

8 Departmenfor Businesdnnovation& Skills, Resolvingworkplacedisputes:Aconsultation
2011

8The Law Society Whatis the future for Employmentribunals? 2014

% GoodWork: TheTaylor Reviewof ModernwWorking Practices2017
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the Law Commissidit The most recent contribution to this debate has
come fronThe LawSociety of EnglanéndwWaleswhichin October2023
publishedafit Gr & @ p settiigout specificreformproposal®.

Currently, thepolicy frameworkfor modernisationand reform ofthe
Employment Tribunals is in the hands of HM Courts and Tribudaitgice
through the i Re f oprogr@amme. Delaydo that programmewvere
announced in the Spring 8023 and an announcement from tterd Chief
Justice and the Senior President of Tribunals confirmedhkaReform
Programme fi wi not include all the projects which weréfirst in

scoheo
Nevertheless, recent successful refatevelopments include, in paric
ul ar , the appointment of fdALegal Oof f

Employment Tribunals from Apri2022° Meanwhile, technological im

provementarebeingintroducedo assistheadministratiorof casesithin
the system, including a novelty, with effect fr&@ November2023 by

which Employment Tribunal hearings are being recdfdduls bringing
this jurisdiction in line with most of the rest of the civil justice system in
the United Kingdom. The framework ftitis technological (primarily in
formation technology related) modernisation has been located within the
HMCTSA Re f @nmojecd

Finally, it should be pointed out that when the Judicial Review and
CourtsAct 2022comesinto force®, importantamendmentsvill beintro-

87 Law CommissionEmployment.aw Hearing StructuresReport(HC308 Law Com No
390, 2020

®The Law Society,Proposalsfor a 21st CenturyJusticesystem(2023. Proposalsn relation
to the system of Employment Tribunals are set out at p8@é the report, reflecting proposals
first put forward in 202Qunderthe headingii St r e n gemplagymentnigi bunal s 0.

8 Seethe public statementelating to this: The Lord Chief Justiceand Senior Presidentof
Tribunals:the nextstageof HMCTSReform 20 March 2023

“Powerto makesuchappointmentsvascontainedn the EmploymentfTribunalsAct
1996i see Sectiod(6B) i but it took more than twenty years for action to be taken under
that power. For an overview of the duties and activities of these Legal Officers)ceesHA
Day in the Life of an Employmenitribunal Legal Officer, in TribunalsJournal 2023 1.

Within a frameworkestablishedby PresidentialPractice Direction: Recordingof Employment
Tribunal Hearings and the Transcription of Recordingsued by the President of the Employment
Tribunals (Scotland) and the President of the Employment Tribunals (England and Wales) and
taking effect or20 November2023 See also theresidentialGuidanceissued or20 November
2023in conjunctionwith the PracticeDirection.

92The 2022Act receivedits Royal Assenton 28 April 2022 but its provisionswill only
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ducedothebasidegislativeframeworkgoverningtheoperatiorof theEm-
ploymentTribunalsandthe EmploymeniAppealTribunal.

8 Comment

All'in all, after coping with the shock of a pandenileg postCovid
19paceof changdor the systemof labourdisputeresolutionin the United
Kingdom now shows no sign of slackening in the foreseeable future.dn par
ticular, the system of Employment Tribunals continues to undergo significant
reformi bothin relationto theadministratiorof labourdisputesandasre-
gardsthe substantiveontentof the subjectmatterwith whichthejudiciary
is engagedn the world of work.

Thechallengesrisingwithin the systemcontinueto posepolitical and

financial problems, as well as raising fundamentsls ues of fiaccess

and the delivery of effective remedies to ensure judicial protection of the
employment rights of a labour force now embracing well @@amillion
citizens.

In consequencehe United Kingdom system of labour dispute resolu
tion still hasalong pathto travelasit continuests journeyfrom theDono
van Commi ssionés original vision of
primarily,to make availabléo employersand employee$or all disputes aris
ing from their contracts of employment, a procedure which is easily -acces
sible, informal, speedy and inexpensive, and which gives them the best
possible opportunities of arriving at an amicable settlemettiedaf differ-
enc%so

be brought into effect once secondary legislation (in the form of Statutory Instruments) has
been enacted to facilitate this. See, most recently, The Judicial Review and Cou@2&ct
(Commencemeritlo. 4) Regulation2023(S.1.20231194.

% Changes will be made to the Employment Tribunals 2896and to The Employment
Tribunals(ConstitutionandRulesof ProcedureRegulation®2013(which setoutin Schedule
1the Employmeniribunal Rulesof Procedure).

“Royal Commission on TrAssdcations 1968968¢Cmac3623,Bmp| oy er

para572

c
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Abstract

This presentatiomffersa contemporaneousverviewof labourdisputeresolu
tion institutions and mechanisms in the United Kingdom. An introductory section
identifiestheUnitedK i n i g dell-do&isnentedhoninterventionis{ Ac ol | ect i v
lasissef ai red0) approach giving wiapyimatiyo i ncr
through normative provisions in legislation enacted with minimal input from the
labourmarketactors. Théistoricalrootsof themodernUnited Kingdomframework
are considered with particular ehgsis upon the system of Employment Tribunals
which deal with individual labour disputesAttention is drawn to dramaticchanges
in practice which formed part ofl9pahe judi
demic. It is noted that these opetehe way to a finew nor mal 0o
disputes which currentfy or ms part of a wider #ARefor
form initiatives are presented and comment is made on th&Cpost-19 shift to-
wards greater use of information technology including, in particular, increasing resort
to remote (on-line) hearingsby the courts and tribunals.Continuing challengesare
also identified, including problems with
remediesobtained through the legal proceasn d a si zeabl e fl egacyo
awaitingfinal disposal.

n

Keywords

Employment rights, Labour dispute resolution, Employment Tribunals, Labour
Courts, Judicial procedures, Access to justice, Gd¥9cthallenges, Pogtandemic
procedurateform,Judicialuseof informationtechnology.



Katarzyna Antolak-Szymanski
Out-of-court resolution of employment
disputes in Poland

Contents: 1. Introduction.2. The preferencen Polish labourlaw for the amicableresolution
of employmentdisputesand why out-of-court proceduresnay be helpful. 3. Different types
of out of courtdisputeresolutionproceduresipplicableto individual employmenimatters.
4. Workplace Conciliation Committees5. Arbitration proceedingsin labour law disputes.
6. Mediationproceedings.

1. Introduction

Article 243 of the Polish Labor Cotsets forth the principle that,
where possible, employment disputes should be amicably resolved by the
parties. It follows from thiprovision that the employer and the employee
should seek an amicable settlement of disputes arising from the employment
relationship, everoutsidethe contextof a court case. This article analyzes
thethreemajorsout of courtdisputeresolutionmechanismshatexistunder
Polishlabor law: conciliation committeed arbitratiorf and mediatior.

These proceedings are not conducted by a common court, but by a
conciliation committee, court @frbitration, or mediatorespectively. The
court does not participate in such proceediRgher, the court may only
possiblyperformacontrolfunctionregardinghecorrectnessf thecontent

tUstawa z dnia 26 czerwd®74 r. Kodeks pracy (t.j. Dz. U. z 2023 r. poz. 1465) (Labour
Code).

2Labour Code Articles 244-258.

3 Ustawaz dnia 17 listopadal964r. Kodekspostpowaniacywilnego(t.j. Dz.U. z 2023r.
p0z.1550z p6 n.zm.) (Civil ProcedureCode)Article 1164 of the Civil ProcedureCode.

4 Articles 183-183° of the Civil ProcedureCode.

Diritti Lavori MercatiInternational specialissug 2024



104

essays

of the settlement concluded, ensuring that the rights aritidoyee under
Polishlabourlaw aresecured.

At this point in time, all three disputesolution methods are relatively
underused. Existing labour courts are relatively inexperisivemployees
to useandthereis anexpectatiorthatthecourti andnotsomeotherbody
1 shouldfinally resolveanindividual employmentispute. Therarestruc
turalissueswith conciliationcommitteesandarbitrationthatdo makethese
methods somewhairoblematic in the employment context. However, it is
arguedn thisarticlethatmediationdoeshold somepromiseasaneffective,
quick andinexpensive way to resolve individual employment disputes. More
over,thereare other institutional benefitsin increasingthe use of mediation
in the employment contextather than exclusively relying on labour courts.
Mediation allows both employees and management to develop their own
solutions to problems that may arise in the workplace.These solutions may
alsoserveto solvefuture,similar problems.

2. Thepreferencen Polish labour law for the amicableresolutionof employ
mentdisputesandwhy out-of-court proceduresnaybe helpful

Thenatureof labourdisputesmpliestheneedo resolvethemamicably.
It is pointedoutthatthereisafi p r i mfamiqablesettlemendfd i sput es o,
which the Polish legislator established in Article 243haf Labour Code,
according to which Athe employer an
the dispute arising from the empl oy
ciple of amicable settlement of disputes applies both to the methods of set
tling disputes in court and as part of -@fitcourt procedures. Both: before
and outside the court, the parties have legal options that they can use and
reachamicablesolutions.

Article 243 of the Labour Code, by its terms applies to all types of em
ployment disputesAt the sametime, it doesnot specify the exact manner
or method by which the dispute should be peacefeplved. Therefore,
there is no mandatory requirement to use a particular form of dispute reso
lution. Indeed, amicable dispute resolution could simply take the form of
the employer and employee directly agreeing between themselves to settle
adispute.

Therationalesetforth for theamicablesettlemenbf labourlaw cases
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in theopinionof thefull benchof theLabourandSociallnsuranceChamber

of the Supreme Court of 20 December 1969, Ill PZP 43/69 (OSNCP 1970,
No. 3,item 40), has remained largely valid.The Supreme Court emphaksited
anamicablemanneiof settlingemploymentlisputesasapositiveim- pact

on creating an atmosphere of mutual trust and a harmoniougwamdss,

and that a settlement is often of a greater value than resolving an
employmentdisputeby a courtruling.

While there is a right to proceed to the labour court, it is not necessarily
helpfulfor theemployee®rtheemployelif everysingledisputeis resolved
by a judge. An endless stream of court cases does not create a cooperative or
even stable environment at work. Excessive litigation closes dialogue between
management and workers, as either side expects the court to ultimatlyede
whatever employment issues have arisen. Using out of court dispute
resolution methods such as conciliation or mediatiomthe other hand,
forcesthe partiesto work together.

Moreover, there are some institutional barriers for employees in access
ing their right to the court, particularly where thmployee remains em
ployed by the company Employeesmay be afraid to bring formal casesto
the court involving disputes over pay, working time, and transfers, for-exam
ple. They may be reluctant to do so because of possible retaliatien
betterto loseasmallamountof payratherthantoloseo n gob sntirely. In
addition, the employee may not feel comfortable bringing a court casaume
he or shelackstheresourcego hire anattorneyanddoesnot possesthe legal
knowledge or skill tursue the case themselud=or these reasonere are
many instances where employ®é¢ed r i (
extent the labour court is their only recourse. Once again, less formal
mechanisms such as mediation would give employees the opportunity to
peacefullyandevenconfidentiallyvindicatetheir rights.

Of course, any out of court dispute resolution processes must satisfy
certain minimum requirements, consistent with the objectives of Polish
labour law, in order to ensure that theerests of the workers are protected.

In order for the proper functioning of eaf-court procedures and for the
partiesto apply them effectively,it is importantto guaranteethe independ

5 PaTuLski, Spory ze stosunkupracy a inne rodzaje sporéwWydawnictwo Prawnicze, 1984,
p. 26; Gonera, Kodeks pracy. Komentaravyd.VII, red. Forek, Wolters Kluwer, 2017, Articles
244,245,246,247. GoNERA, SUbArticles 244,245,246,247,in FLorek (ed.), Kodekspracy.
KomentaraWoltersKluwer,2017.
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ence and professionalism of the entities involved in conducting these pro
ceedings, the balance of power between the parties, and the speed emstéow

of these procedures. If these requirements are effectively implementeuf;

court methodsshould be an effective way of resolving disputeswhile
respectinghe protectionof workers.

3. Different typesof out of court disputeresolution proceduresapplicableto
individual employmeninatters

Of course, it is possible for @mployee to directly negotiate a settigent
of a dispute with his or her employer, either before a labour céikes jr
while the case is pending. This, too, would be a form of amicdisieute
resolution within the meaning of Article 243 of the Labour Cotievever,
given the inherent imbalancelwdirgaining power between eployees and
employers, there are legitimate concerns over whether sgektlament
would be consideredair. The provisionsof Polishlabourlaw do place a
number oflimitations on the content of agreements between @aoyers
and employees, in light of the disparity of bargaining power betwreziwo
parties. For example, Article 84 of the Labour Code, states thatnafoyee
may not waivehe right to remuneratiénin addition, becausetbg disparity
of power, the employee may often be reluctardpproach tremployerto
discussa settlementn thefirst place.

Taking into account these difficulties, the parties may consider institu
tionalized forms ofamicable settlement of labour disputes.A more structured
procedure is possible in the form of conciliation proceedings before-a con
ciliation committeeappointedy agivenemployer(Articles 244 258 of the
Labour Code).This procedure is conducted at the request of the employee.
Thereis alsothe possibility of calling for a settlemenattemptbeforefiling
a lawsuit. It is a conciliation proceeding which is conducted by the court
after being initiated by one of the parties (Civil Procedure Cdédtcle
184-186). It should also be pointed out that a settlement may be reached be
fore the court in the course of judicial proceedings (Civil Procedure Code,
Article 223).The legislator also offers the parties mediation proceedings,

°P + Tk owsodeks pracy. KomentarZom Il. Articles 94304(5), wyd.VI, red. Bran,
Wolters Kluwer, 2022, Article 243.1R T k owssubArticle 243, in Bwran (ed.), Kodeks pracy.
KomentarzVol. Il, Articles 94-304(5),WolterKluwer, 2022.
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which can beused before or during court proceedings (Civil Procedure
Code, Article 1831839). Finally, it is also possible to submit the dispatece
it has arisen, to an arbitration court for resolution (Civil ProceQarde,
Article 1164).

It shouldbe notedthatsomeof theabovementionecamicableactions
do involve the participationf a judge, as part of court procedures. On the
other hand, strictly owubf-court procedures in which the court does not
participateénclude mediation, proceedings before ¢baciliation committee
andthearbitrationcourt.

Thespecificsof theout-of-courtpossibilitiesofferedin the Polishsys
temof resolvingout-of-courtemploymentisputeswill bepresentetbelow.

4. WorkplaceConciliationCommittees

ThePolishLabourCodeallowsfor thepossibility of out-of-courtpro-
ceedingsin which disputesmay be resolvedaspartof proceedingbefore
workplaceconciliationcommitteegArticles 244-2580f theLabourCode).

ConciliationCommitteesaresocialbodiesof legal protection, estab

lishedin workplacesjn orderto settle employmentdisputesamicablyThe
Commissionis intendedto providethe employeewith the opportunityto
settlethe disputeas quickly as possiblejn aninformal mannerand closeto
theworkplacej.e.withoutthe needto commitadditionaltime andfinancial
resourcesandwith the participationof peoplewho arefamiliar with the
working conditions in a given plant and who enjoy the trust of its%tafficle

2448 1 of theLabourCodeexplicitly stateghatconciliationcom
mitteesmay be appointedn orderto amicablysettledisputesovere mp | oy ee s 6
claims arising from themployment relationship, because the employeéhteas
right to requestthe initiation of proceeding$eforethe companyconcit
iation committeebeforereferringa specificcaseto courf. If suchacommittee

"Introducedby the Act of April, 18, 1985 on the examination of cases in the field of
labourlaw andsocialinsuranceby courts(Dz.U. No. 20,item 85,asamended).

8 Gonera, Kodekspracy . Komentarzwyd. VI, red.L. FLorek, WoltersKluwer,2017 articles
244,245,246,247;P + Tk owskadekspracy.KomentarzTom Il. Articles 94-304(5),wyd.VI,
red.K. W. BaranWolters Kluwer, 2022 Article 244.GonEera, SubArticles 244,245,246,247,
Ccit.;P + Tk owsskibArticle 244 cit.

9 Article 2428 2 of the LabourCode.
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hasnotbeenrestablishe@ttheemployeror if theemployealoesnotwantto

useits services, the case may be immediately referred to the court. On the
other hand, the employer is radtle to initiate proceedings before the €on
ciliation Committeewhich areonly conductechtthee mp | o requiestd s

Thelegislationdoesnotmakeit mandatoryto setup a conciliationcom:
mittee; this is left to the autonomous discretion of the social partners.Fhis de
cision, regardless of the type and size ofvlwekplace, is therefore made by
the employer together with the staff, which is represented by all trade unions,
and if none of them iactive for a given employer, the employees express their
positiveopinionin this regardusuallyin the form of a referendurt?f.

The provisions governing the possibility of conciliation committees also
leave it to the social partners to decide on the rules and procedure for ap
pointing the commission, the number of committee members and the du
ration of their term of office (Article 245 of the Labour Code), and to the
conciliation committee itself to determine the rules of conciliation proce
dure(Article 247 of the LabourCode).

Thus, the number of membersth& conciliation committee depends
onthewill of theconciliationcommitteeappointers. Theninimumnumber
of suchpersonsmay not be lessthanthreepersonsaccordingto Article 249
of the Labour Code. Due to the-fact
tivities are borne by the employer,it should be assumedhat the employer
will notbeinterestedn alargernumberof memberof the committee.

Pursuant to Article 246 of the Labour Code, the committee may not
include persons managing the workplace on behalf of the employer, chief
accountants, legal counsels and persons handling personal, employment and
payroll matters. These exclusions indi
commission will be objective. Other staff members have the ability to be a
member of the Conciliation Committee, regardless of their position. The
legislationdoesnotlay downanyrequirement$or qualificationto serveas
amembetrof the ConciliationCommitteeHowever suchrequirementsnay
bespecifiedin theinternalrulesof thec o0 mmi tfuhctiomidy's

10 Gonera, Kodekspracy.Komentarzwyd. VI, red.FLorex, WoltersKluwer, 2017 articles
244,245,246,247;P + T k owskadekspracy.KomentarzTom Il. Articles 94-304(5),wyd.VI,
red.K. W. BaranWolters Kluwer, 2022 Article 244.GonNEeRra, SubArticles 244,245,246,247,
cit.; P t T k owsskibArticle 244,cit.

1J. R+ Tk owKodekspracy. KomentarzTomll. Art. 94-304(5), wyd. VI, red. K.W.
Baran,WoltersKluwer,2022,art.244.P + T k owsskbArticle 244 cit.
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The ConciliationCommitteenitiatesproceedingsit therequesbf the
employedgsubmittedn writing or orally to theminutes)andconductghem
collectively in accordance with the procedure laid down in the Rules of
Conciliationadoptedcby the CommitteeConciliationproceedingsreto be
conductedjuickly andwithin 14 daysfrom thedateof filing theapplication
should lead to the conclusion of a settlement (Article 251 of the Labour
Code).

If the proceedingdeforethe ConciliationBoardhavenotledto aset

tl ement , the Conciliation Board sha
daysof the end of the conciliation procedureimmediatelyrefer the caseto
the Labour Court. An employeebs reque

ConciliationBoardreplaceghe lawsuit.Insteadof theabovementionedde
mand, the employee may also file a lawsuit with the labour court under the
generakules(Article 254 of the LabourCode).

A settlementoncludedeforeaconciliationcommitteewhichtheem
ployer does not voluntarily implement is enforceable under the provisions
of the Code of Civil Procedure after it has been made enforceable by the
court (Article 255 § 1 of the Labour Code), and after the court examines
whether the settlement is not contrary to the law or the principles of social
coexistence (Article 255 § 2 of the Labour Code). Notwithstanding this, an
employee may, within a specified period of time (30 days or 14 days in cases
concerning termination,xeiry or establishment of an employment rela
tionship from the date of conclusion of the settlement), apply to the labaur
for adeclaratiorthatit is ineffectiveif heor shebelieveghattheset tlement
violateshis or herlegitimateinterest.

Conciliationcommittee®nly attemptto settlelabourdisputesamicably,
without being authoritative in mature
decisions are made that are binding on the parties to the dispute. gsintiee
time, it should be emphasized that the initiation of proceedings btfere
Conciliation Committee was reserved exclusivielythe employee. Othe
other hand, the costs of the Conciliation Committee are borne by the
employer, who provides the Conciliation Committee with tregrpses and
technicalmeango enableit to function properly.

It can be assumed that the staff of the Conciliation Committees have
theopportunityto actuallyparticipaten thesearcHor solutionsto disputes
that have arisen. Thmembers of the committee are familiar with the-situ
ationin theirworkplaceandcanhelpfind a solutionto the dispute.
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However, practice shows that these proceedings are not used, despite
the fact that conciliation boards could prevent the escalation of the dispute
andmayleadto relievingthe courtsof theburdenof decidingcasesn which
the parties have reached a settlefiebue to the experience gained sodad
thespecificfeatureofthec o mmi s apérationadudingtheiniti-ation
of proceedings solely on the initiative of the employeel the impesition
on the employer of the commitetpeced6s o0p
thatthe commissionvill be usedin apopular wayin the future.

5. Arhitration proceedingsn labour law disputes

Another option that can be used by the employee and the employer,
instead of initiating court proceedings to pursue their claims, is to begin pro
ceedingsbefore an arbitration court.This possibility was createdas part of
theamendmento the Codeof Civil Procedureén 20053,

As a result of arbitration proceedings, an award is made by the arbitrator
or a panel of arbitrators, but it is also permissible for the parties to direatl
a settlementPursuant to Article 1164 of the Civil Procedure Code, an
arbitration clause covering labour law disputes may be drawn up after the
dispute has arisen and must be in writing. Therefore, this provision prdeides
the admissibility of submitting labour law disputes to arbitration, but aftgr
theyhavearisen.

This meanghattheemployerandtheemployeamaydecidein awritten
arbitration clause that the dispute that has arisen between them wil be re
solvedby thearbitrationcourt. Themaindifferencebetweertheregulations
concerninganarbitrationclausein labourlaw disputesandin civil law dis-
putes is that in labour cases, the clause may be drawn up only after the dispute
hasarisenlt mustbe emphasizedhat sucha provision cannotbe included

12J.P + Tk owKodekspracy.KomentarzTom Il Art. 94-304(5)wyd.VI, red.K.W. BArAN,
WoltersKluwer,2022,art.244.P + Tk owsskibArticle 244 cit. On the otherhand K. Gonera
sees the reasons for the lack of conciliatoo mmi t t ees in the fact that
not tolerate the pursuit of workerso6 cl-aims at
cedure or a c oowers Kogekspraey.ekbmemtgravyd. VG red. L. FoREk,
Wolters Kluwer, 2017,art. 244, art. 245, art. 246, art. 247. GoneRA, SUbArticles 244,245,246,
247 cit.

8 TheAct of July, 28", 2005,amendingthe Code of Civil Procedureand certain other
acts(Dz.U.No.172,item 1438).
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in theemploymentontract’. Thewordingof the provisionshouldindicate
the subject matter of the dispute and the legal relationship from which the
disputehasalreadyariseri®.

It is arguedthattherestrictionon the possibility of draftinganarbitra
tion clause only after a labour law dispute has arisen has made this procedure
unpopulain employeeemployer relatiori& However, it is difficult to predict
whetheranamendmenallowing for the possibility of anarbitrationclause
whenconcludinganemploymentontracitself would contributeto awider
useof arbitrationin employmentisputes.

Some, however, see positigdects of expanding the possibility of using
arbitration in employment dispth¢ es,
form of an award, which is only subject to recognition or enforceability
under CivilProcedure Code Article 1212 et seq.The firm nature of an arbi
trationawardis thereforeanimportantalternativeto settlementgoncluded
under other methods of amicable dispute resolution. In a speedy arbitration
proceeding, therefore, the parties are not forced to compromise, as a settle
mentr e qull. r es O

It should be noted, however, that Article 1164 of the Civil Procedure
Code does not specifycatalogue of labour law cases that may be subntitted
arbitration.Therefore, this option should be appledadly, because pur
suant to Civil Procedure Code Atrticle 1157, unless a specific provisien pro
vides otherwise, the parties may submit to arbitration the following disputes:
disputes over property rights and disputes overproperty rights, if theynay
be the subjectof a courtsettlemerit. Moreover,anarbitrationclause

¥ Morek, Mediacjai arbitra (art. 183-183%, 11541217 KPC).KomentarzC.H. Beck 2006,
p. 150; MuszaLski, WaLczak (red.), Kodekspracy. KomentarzZWyd. 13, C.H. Bck, 2021,com
mentary on Article 243 of the Labour Codédorek, Mediacja i arbitra (art. 183-183%, 11541217 KPC)
Komentarz C.H. Beck, 2006, p. 156pmmentary on Articlek83-183°, 11541217 of the Code of Civil
Procedure Muszatski, WaLczak (eds.),Kodekspracy. KomentarzC.H. Beck, 2021,commentarypon
Article 243 of the Labour Code

5 Woacik, KodekspostpowaniacywilnegoKomentarzaktualizowanyfom l. Art. 730-1217 red.
A. Jakubeckil EX/el.2019 art.1164 Woicik, subArticle 1164,n Jakusecki (ed.) Kodekspostpowa
nia cywilnegoKomentarzaktualizowanyvol. Il, Articles 730-1217 LEX/el. 2019.

B Witkowski,Wuaczyk, P r z ySdsddvpracy, in PS 2009,11-12,p. 43.

17 Raczkowski, GERSDORR R ¢ z k ARaczkowski, Kodeks pracy. Komentaravyd. I,
Wolters Kluwer, 2014, art. 243. Raczkowski, sub Article 243, in GERSDORF R czka,
Raczkowski, Kodekspracy. KomentarzM. Raczkowski, GERSDORF R ¢ z k, ARACZKOWSKI,
Kodekspracy.Komentarzwyd. Ill, WoltersKluwer 2014.

18 Jakusecki, Kodeks post powania cywilnego.KomentarzTom V. Art. 10961217, red.T.
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should not prevent thgarties from using conciliation proceedings before
labourcommittee¥.

The advantages of arbitration proceedings, such as speed and informality,
could support the popularity of its use in resolving employment disputes.
The conclusive nature of arbitral award is an alternative to litigation. It is
also necessary to recall that it would still be possible to conclude a settlement
beforeanarbitrationcourt.

However, despite the advantages of this procedure, it cannot be said that
this method is used in practice by employers and employees in resolving
their labour disputes.This may be influenced by, among other things, issues
related to the settlement of the costs of arbitration proceedings, including
the determination of the remuneration for the arbitrator(s), as well as the
joint and several liability of the parties for th&nPursuant to Civil Proeglure
CodeArticle 1179,8 1, an arbitratorhasthe right to be remuneratedor his
or her activities and to reimbursement of expenses incurred inembion
with the performance of such activities, and the liability of the pairti¢kis
respect is joint and several.Thus, arbitration proceedings may befaosily
parties, which in the case of an employee, in particular, may diszgarthem
from agreeing to the arbitration agreement after the dispuiarisas.

Arbitration proceedings may also be relatively formalized, due to the
possibility of taking evidence. The arbitration court may take evidence by
hearing of witnesses, considering documents, inspections, as well as other
necessary evidence. Moreover, if the parties do not exclude such a possibility,
the arbitration court may appoint experts to consult them and require the
partiesto providethe expertwith relevantinformationor to presentdocu

Wi s N1 E WNeltersKluwer,2021,art.1164;M. Bt & aZapis na 8d polubowny wsporach zakresu
prawa pracy p. 5 et seq., ADR Quarterly No. 4(8)/2008xuBecki, sub Article 1164, in
Wi s N1 EWdlik), Kodeks post powaniaywilnego. Komentarzvol.V, Articles 10961217, Wolters
Kluwer, 2021; B & 4 Zapis na &d polubowny w sporach z zakresu prawa ptdnyKADR, No.
4(8)/2009p.5 ff.

Even before the admissibility of the arbitration clause in labour law cases was intro
duced, W. Muszal ski argued that proceedinotgs bef o
precludean arbitration clause(in: MuszaLski NA &K c@R & ows ©aTuLski, Kodekspracy z
komentarzegrODDK 1998,p. 237); Gonera, Kodekspracy.Komentarzwyd.VIl, red.L. FLOREK,
WoltersKluwer, 2017,art.243; GonERA, SuUbArticle 243,cit.)

2 Gonera, Kodekspracy. Komentarz wyd. VI, red. FLorek, Wolters Kluwer, 2017, art.
243.GoNERa, op. ult. cit.
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mentsor otherobjectsto theexpertor makethemavailablefor examination

(Civil Procedure Code, Article 1191). Therefore, participation in arbitration
proceedings may be difficult to- condu
ployeewho doesnot alwayshavetheresources$o hire anattorney.

6. Mediationproceedings

Mediation is another method of resolving labour disputes outside of
court, provided for by the Polish legislator, as part of the amendment to the
Code of Civil Procedure in 2005. Provisiagsverning mediation proceed
ingshavebeenintroducednto theprovisionsof this Code(Civil Procedure
Code,Articlesl83-183°)?%. Thelegislatorprovidedfor theapplicationof the
provisions on mediation to employment disputes, generally assuming that in
casesn which the conclusionof a settlements admissiblethe court strives
to settle them amicably at any stage of the proceedings, in particular-by per
suadinghe partiesto usemediation(Civil ProcedureéCode,Article10).The
regulationappliesto all casesin the field of labourlaw, andin the light of
the provisions of Article 1 of the Civil Procedure Code, even to cases ridated
labour law relatior®8. There are no specific rules for the mediatiotatfour
disputes.

Mediation is intended as a voluntary procedure in which an impartial
mediatorassistghe partiesin reachinga settlement. Th@rinciple of confi-
dentiality of mediation, referred to in the legislation as the secreoyedf
ation,hasalsobeenguaranteed.

Thevoluntarynatureof mediationis reflectedin thefactthatmediation
cantakeplaceonthebasisof anagreemenbetweerthepartiesor arequest
from one of them, even before the case is initiated befotine (this iscalled
contractual mediation, also known as-fitigation mediation). In addition,
the labourcourt may referthe partiesto mediationat any stageof

2 The Act of July, 28" 2005,amendingthe Code of Civil Procedureand certain other
acts(Dz.U.No.172,item 1438).

22K.W. Baran, Mediacjew sprawachz zakresuprawa pracy, PiZS 2006,nr 3,p.2; MNDRA L A
2.3.Mediacjaw sprawachz zakresuprawa pracy, Funkcja ochronnacywilnegopost powanias dowego
w sprawach z zakresu pravgacy, Wolters Kluwer, 2011. Bran, Mediacje w sprawach z zakresu
prawa pracy in PiZS 2006, 3, p. 2; MbpRra\ kunkcja ochronna cywilnego post powania s dowego w
sprawach z zakresu prawa praaap. 2.3Mediacja w sprawach z zakresu prawa pratplters Kluwer,
2011.
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the proceedinggCivil ProcedureCodeArticle 183') by issuingan orderin

this regardlIn this casemediationtakesplaceafter the court proceedings
havebeeninitiated andis calledii ¢ ome d i a Boththaiitiation of
judicial and contractual mediation is subject to the consent of both parties.

In thelight of the regulationadoptedn Civil ProcedureCodeArticle
183§ 2, the mediation agreement should be separate.The doctrine stipgorts
legality of including a mediationclausein an employmentcontractif it
meets the conditions set out@ivil Procedure Code, Article 188 3, in
particular if it specifies the subject matter of medigfiofurticle 183 § 3 ofthe
Civil Procedure&Codeprovideshatin amediationagreementhepartieshall
specify in particular the subject matter of the mediation, the identithef
mediatoror the methodof selectingthe mediator.

Article 202 of the Civil Procedure Code also applies in labour law
cases, according to which, if the parties have concluded a mediation agree
ment before initiating court proceedings, the court is obliged to refer the
parties to mediation in response to
enteringinto a disputeon the meritsof the case.

According to the applicable regulations, mediators mayadehocme-
diators, permanent mediators and mediators from the lists efjovern
mentalorganizationsaand universitie$*. Ad hoc mediatorsare usually not

Z Somebelieve that the subject matter of mediation should be sufficiently specified, as
follows: K. W. Baran, D. Ks 1 t +,6Rost powanie mediacyjne w sprawach z zakresu prawa ppacy
35, in: K. ANTOLAK-SzYmMANSKI, A. GORA-BGA sz cz v K owgeds): Pozasdowe sposoby
rozwi zywania sporéw pracowniczychlipsa, 2015; Bran, Ks1 + t,EROSt powanie mediacyjne w
sprawach z zakresu prawa pradym ANTOLAK-SzYMANSKI, GORA-BGA S Z CZ Y K 0 Wadsh),
Pozas dowe sposoby rozwi zywania sporéw pracownicBlgisa, 2015, p. 35however, the ad
missibility of a broad approach to the subject of future mediation is also indicatedT&:. 1Ak -
Szymanski, Perspektywy rozwoju mediacji w sprawach pracowniczych. Uwagi de lege lategele
ferenda pp. 102103, in: K. ANToLAK-SzYmMANSKI,A. GORA-BGA S Z ¢z ¥ K owseds): Poza
s\dowe s p A.MoStviy &k owsM.a Wuiczvk, P r z ySds zid@vapracy PS, listopad
grudzieE2009, p. 44. AToLAk-Szymanski, Perspektywyrozwoju mediacji w sprawach
pracowniczych. Uwagde lege lata i de lege ferenda in ANTOLAK-SzymANsKI, GORA-
B&Aszczykowsds)op. cit, pp. 102103;$wi + Tk ow¥Munczyk, P r z ySdsiigwopracy, in
PS 2009,11-12,p.44.

24 K, ANTOLAK-SzYMANSKI, O. M. Piaskowska, Mediacjaw postpowaniu cywilnymKomen
tarz,Wolters Kluwer, 2017, p. 113; A.URkowska, post powania cywilnego. Post powanie procesowe.
Komentarzaktualizowanyred.O. M. Piaskowskal.EX/el. 2023 art.183(2).Wolters Kluwer2017,

p. 113; Ritkowska, subArticle 183(2), in askowska (ed.),Kodeks post powania cywilnegost
powanieprocesoweKomentarzaktualizowanyLEX/el., 2023.
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included in the lists of permanemediators, and the parties appoint them
as mediators for mediation proceedings, which usually pédee before the
commencemertf courtproceedinggp carry out a specificmediatiori®.

Permanent mediators are persons who are entered on the lists of per
manent mediators kept by the regional courts pursuant to Article 157a of
the Act of 27 July 2001 Law on Ordinary Courts Organization (Ustawa z
dnia27 lipca 2001r. Prawoo ustrojus déw powszechnyclt.j. Dz.U.z 2023
r. poz. 217 z pé n. zm.). A permanent mediator is included in the list of per
manentmediatorkeptby the presidenof theregionalcourt. ThePresident
of the Regional Court has been empowered both to maintain a list-of per
manentmediatorsandto makean entry on thatlist.

Thethird groupincludesmediatordrom lists keptby nongovernmen
tal organizations within thecope of their statutory tasks, as well as higher
education institutions, which may also establish mediation centers, which
provide assistance to the parties and the court in selecting a mediator suitable
for the case.

It is upto the parties to choose a mediator. However, where the court
directs the parties to mediation under Article 9183 of the Civil Procedure
Code, if the parties have not chosen a mediator, the court shall appoint a
mediatowith appropriaté&knowledgeandskills in conductingmediationin
a given type of case, taking into account permanent mediators in the first
place. However, the legislator did not specify in detail the qualifications of
mediators, including those to conduct particular typessputes, such as
employment disputes.The requirements for mediators to be entered on the
list of permanent mediators are very general (full legal capacity, full public
rights, knowledge and skills in mediation, at least 26 years of age, knowledge
of the Polish language, not being convicted of an intentional crime or an
intentionalfiscal crime}s.

The provisions of the Code of Civil Procedure also do not specify the
rolethatamediatorshouldplayin themediationprocess.Articlel83 of the
Civil Procedure Code indicates that timediator should be impartial in
conducting mediation.The provisions of the Code of Civil Procedure con
cerningmediationhave beenconstructedn a generalway, defining the

% lbidem
%See AToLak-Szymanskl, G Rt B AThe qualifications of mediators in civil matters, including
Employmentlisputesijn Polandand Romaniain RECL, 2023,vol. 53,n0.2, pp. 7-26.
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course of this proceeding in a broad manner, which allows the mediator to
choose the appropriatechniques in thproceedings. At the same time, the
regulations provide for the admissibility of various methods of mediation,
indicating that the mediator conducts mediation using various methods
aimed at amicable resolution of the dispute, including by supporting the par
ties in formulating settlement proposals, or, at the joint request of the parties,
sheor hemayindicatewaysof resolvingthe disputethatarenot bindingon

the parties. This indicates the admissibility of evaluative medféiiothe
partiesagreeto do so.

Themediationprocedurgrovidedfor in the Civil ProcedureCodemay
bepaidor freeof charge. Thenediatoris entitledto remuneratiorandreim-
bursemenbf expenseselatedto the mediationunlesshe or she hasagreed
to conduct thenediation without remuneration. On the other hand, remu
nerationandreimbursemendf expensesareborneby theparties(Civil Pro-
cedure Code, Article 188 1). In labour law cases, a situation in which an
employeevould bechargedwith thecostsof mediationshouldberegarded
as particularly inappropriate from the axiological point of ewowever the
permissible coverage of mediation costs by the employer may raise a®otits
the mediator 6s c¢ o mp | imgamalteg andwhethbr t h e
possiblepressurerelatedto the expectationof the employerpaying the
mediatorsomehowcould haveinfluencedtheme d i abtehaviod s

Polish law incorporates the principle of confidentiality of mediation,
stating that mediation proceedingsare not public. The mediator (as well as
the parties and other persons participating in the mediation) is obliged to
keep confidential all facts that he or she learns in connection with the me
diation, unless the parties mutually release themséloesthis obligation
(Civil Procedure Code, Article 188 1 and 2). The mediator may not be a
witnessasto thefactsthatheor shehaslearnedn connectiorwith theme-
diatior?®. A protocol should be drawup on the structure of the mediation
procedure, which indicates the plaaed time of the mediation, as well as
the personaldataof the partiesand the mediator,aswell asthe outcomeof
the mediation(Civil ProcedureCode Article 18328 1). If the partieshave

270n the methods of mediation;skRn, Understanding Mediators OrientationStrategies
and Techniques Grid For the Perplexéd HNR, 1996, no. 1, pp.-81; Ip., Mediator Orientations,
StrategiesandTechniquesin AHCL, 1994,vol. 12,n0.9,p. 111.

ZBarAN, Ks 1 t +,iP0st powaniemediacyjnecit., p. 37.

2 Art. 259, paragrapht, Codeof Civil Procedure.
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concludedh settlement, it is included in the protocol or attached to it (Civil
ProcedureCodeArticle 1832 § 2 first sentence).

Pursuanto Article 183“of the Civil Procedure Code, the court has the
power to approve the settlemeaached before the mediator. However, the
court will refuse to grant an enforcement clause @pjarove a settlement
concluded before a mediator, in whole or in part, if the settlement is cotttrary
the law or the principles of social coexistence, or if it is intended-towinvent
the law, or if it is incomprehensible or contradictd@ivil Proce dure
Code,Article183+ § 3).Thedoctrinealsopointsto the needto examinethe
content of the settlement agreement in terms of an additional critegon,
legitimateinterestof the employeé.

Importantly, a settlement concluded beformediator, after its approval
by the court,hasthe legal force of a settlementconcludedbeforethe court.

A settlement concluded before a mediator and approved by making it en
forceableis an enforceablditle (Civil ProcedureCodeArticle 1839).

Followingtheamendmenof themediationrulesfrom 2016 onwards,
the judge has instruments at his disposal to persuade the parties to participate
in mediation, determining whether mediation can be used in a particular
case.Thiss achievedhroughinformationmeetingson amicabledisputeres
olution and closed sessions (Civil Procedure Code Articl&8.83and 5).

In addition, the statement of claim should state whether the parties attempted
mediation or other owtf-court dispute resolution proceduresd if no
suchaction was taken, explain the reasons why they were not taken (Civil
ProcedureCodeArticle 187).

It shouldbe emphasized, however, that the obligation provided for in
Article 10 of the Civil Procedure Code to seek amicakfttiement of the
casedoesnot meanthat the labour court is obliged to mediaté? A judge

% Gupowski, Kodeks post powania cywilnego. Komenfeom I1l. Post powanigozpoznawcze
wyd.V, red. EREciNiski, Wolters Kluwer, 2016, art. 469; ARKuszEWSKA, Bosak, Mediacja jako
metoda rozwzywania indywidualnych i zbiorowych sporéw z zakresu prawa pda€szewski, S\dy
polubowne i mediacjslVolters Kluwer2008,pp.169-170.Gupowski, SubArticle 469,in EREcI 6 sK1
(ed.), Kodekspost powania cywilnego. Komentayzvol. 1ll, Post powanierozpoznawczeWolters
Kluwer, 2016; ARkuszewska, Bosak, Mediacja jako metoda rozwi zywania indywidualnych i
zbiorowych sporéw z zakresu prawa pracyOLszewski(ed.),S\dy polubowné mediacja C.H. Beck,
2008,pp.169-170.

31 Act of Septemperl0", 2015,amendingcertainactsin connectionwith the promotion
of amicabledisputeresolutionmethods(Journal of Laws item 1565).

32 GoNERa, SubArticle 243,cit.
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may notact asamediator (CivilProcedureCodeArt. 183 § 2),with theex

ception of a retired judge. If, at the stage of the court proceedings, the parties
agree to mediation proceedings, the labour court issues an appropriate order
andrefersthe caseto this out-of-courtprocedure.

Finally, it must be pointed out that mediation as a procedure for resolv
ing employment disputes, should guarantee effective legal protection mainly
for theemployeehenceit is importantto ensurethatit is conductedy pro-
fessional, impartial mediators with appropriate knowledge in the field of
labor law. In addition, mediation should meet other guarantees, namely not
only the speed with which the dispute is resolved, but also thexpend
ability of the proceedings, and the proceedisigsuld fulfil the protective
function of labour law.Thereford, is important for the legislator to intro
duceadditionalprotectiveguaranteeaimedatthe morecompleteperform
ance of this function, which would be conduciveto parties selecting
mediationin thesetypesof case¥.

¥MNDRALWSs T § Funkcja ochronna cywilnego post powania s dowego w sprawach z zgkessa
pracy, Wolters Kluwer, 2011.Mxipr AL Wstp, in Ip., Funkcja ochronna cywilneg@ost powania
s\dowegow sprawachz zakresuprawa pracy,Wolters Kluwer, 2011.



Katarzyna Antolak-Szymanski Out-of-court resolution of employment disputes in Poland 119

Abstract

Amicabledisputeresolutionhelpsto alleviatesocialtensiondn theworkplace
between employees and employensd fosters a peaceful culturedi$pute resolution.
The abovementioned oubf-court institutions for resolving labour disputes are in
line with the implementation of the dispute settlement amicable directive estaltlished
the Polish legislator. When comparing the practical application of the offeredfeut
court employment dispute resolution procedures, it should be noted that at the
present time they are not popular among Polish employers and employees.The reasons
for this are complex, and have been outlined above. However, mediatiobe very
helpful in resolvinglabour disputes, and its use has been steadily increasing since its
introductioninto the provisionsof the Code of Civil Procedurewith the possibility
of its use in labour disputes, as indicated by the statistics kept by the Ministry- of Jus
tice*. This may indicate that there is a growing interestin this new institution and
that employees and employers are increasingly interested in using this form of dispute
resolution. Mediation may therefore be a way out sftaation in which conciliation
committees and arbitration have failed. It is also worth noting that mediation has
been used as a wadktablished form of resolving collective disputes, which demon
strates its effectivenes the contexof labour relation®.

Keywords

Meditation, conciliation, alternative dispute resolution, arbitration, employment
disputes.

3 The number of cases in which the parties were referred to mediation on the basis of
a decision of the district court (Civitrocedure Code Art. 1838 § 1) was as follows: in the
first year (2006) the number of individual employment cases referred to mediation was 33.
However, the numbers rose significantly in more recent years: in28@4, and in 2022
2966.

% Act onthe Resolutiorof CollectiveDisputes. Taeadmoreabouttheuseof mediation
in employment cases in Polish system, segofak-Szymanski, Mediacja w rozwizywaniu
indywidulanychsporéw pracowniczychUjricie modeloweNolters Kluwer, 2024.
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casesb.1. Expandingthecircle of entitiesthatcanrepresenanemployeebeforethe court.
5.2. Distinctions in the field of evidentiary proceedings3. Guarantees of speed of
proceedings5.4. | ncreasing the cour t5&sLimitdiionlof litigationt o
costson the partof theemployee6. Conclusions.

1. Introductoryremarks

The existence of special mechanisms for the settlemedtispfites aris
ing in thesphereof employmenthasalong historyin Polandi datingback
to 1928.Thedistinctionstakeinto accounboththespecificityof thesecases,
as well as the position of the participants in the disptditionally, the
protectivedimensiorof therulesgoverninglabourlaw proceedingsasbeen

recognised, based on the assumption of the factual inequality of the parties,

which the legislature in some way compensatyg establishing specific

mechanisms for resolving labour law disputes, the legislator also implements

the constitutional principles of laboprotection (Art.24 of the Constitution
of the Republic of Poland), the principles of social justice (Adf the Con
stitution of the Republicof Poland)andtheright to court(Art. 451) of the

! Boguska, Pisarczyk, Funkcjaochronnaprawa pracy a zmianyw przepisactKodeksupost-
powaniacywilnegoPrzegld Prawai AdministracjiCXXIV, 2021 p. 38

2 bidem p. 38

3 lbidem p. 39

Diritti Lavori MercatiInternational specialissue 2024
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Constitution of the Republic of Poland), understood as the right to actual
accesdo justiceanda properlyformedproceduré

Thistextis asynthetigpresentatiof the problemsof resolvinglabour
law cases in Poland. In particular, the organisation of labour judiciary in
Poland, the scope of jurisdiction of labour courts, and their territorial and
functionaljurisdictionwill bepresented.Thetle proceeding# labourlaw
cases will be presented, focused on its special characteristics aimed at
strengthening the position of the employee and bridging the differences in
theactualpositionof the partiesto theseproceedings.

This text focuses on the judicial resolution of labour law disputes. A
distinctivefeatureof labourlaw disputesds thatthey seekanamicablecon
clusion, primarily through a court settlement or mediation proceedings.
However, these issuégdue to their breadth and importaricareexcluded
from this textandpresentedn a separatetudy.

2. A brief historical overview

In 1918 Poland after123years of partitiofi regained its indepenénce.
As early as 1928 two piecesof legislation were enactedthat becamethe
foundation of labour lawi the Presidential Decree on Employment
Contractdor Labourergandthe PresidentiaDecreeon EmploymentCornt
tracts for WhiteCollar Workers. At the same time, by virtue of the Decree
of the Presidenbf the Republicon LabourCourtsof 22, 1928Marchlabour
courts were established hus, the history of labour courts in Poland dbtssk
to 1928

This act comprehensively (although not initially nationwide), intro
ducedaunified mechanisnfor resolvingdisputesarisingfrom theemploy
mentandvocationakrainingrelationshigbetweeremployersandemployees
or studentsandbetweeremployee®of the sameenterprisé The subject

4Bocuska, Pisarczyk, cit., p. 39 Grzecorczyk, WEeiTz, Constitutionof the Republicof
Poland.CommentaryVol. 1,in Sarian, Bosek, (Ed.) 2016WydawnictwoPrawniczep. 1085ss.

®0J1928n.35item 324

£0J1928n.35item 323

70J1928n.37 item 350

8 BaraN, Rozstrzyganiéndywidualnychsporéwpracy, in Historia polskiegoprawa pracy in Sys
temPrawa Pracy, Vol. 14 in Baran (Ed.),WoltersKluwer, 2021 p. 1449
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matter scope o furisdidiian wasdivar uencontpassing that 0

only disputes relating to the employment relationship, but also disputatee

to the employment relationship in a functional way or in terms stithject

matter only. Also in terms of subjeenat t er , t he -fisdittionur c o
was broad it included consideration of the cases of labourdogestic

servants, domestic caretakers, wititdlar workers (with some inclusions),
studentsandapprentices.

In all categories of cases handled, doairts used the jurisdictional
method. Since the beginning of labour courts in Poland, its characteristic
featurehasbeenthe participationof the socialfactori jurors'.

As for proceduralissuesthe legislatureattachedparticularimportance
to the principle of speedf proceedings.

Fundamental changes in the labour court system occurred after Warld
Il. The change in the political system (socialist system) and ecorgysiem
(centrally planned economy), as well as the entry of Poland intortsieof
influenceof the SovietUnion causedadicalchangesn theregulation of
the settlementof labourlaw disputesin 195Q the labour courtsde-
velopedin the interwar periodwere abolishedIn its placein thefirst half of
the 195@, the Soviet model of labour dispute settlementbodies was
adopted’. Its essence was to give jurisdiction over labour matters to hibdies
are, as a rule, extrajudicial in natlireompany arbitration committeednder
the decree of24 February 1954 on company arbitration committees
(DCAC), such committees were established in all workplaces with more than
100employees. If an arbitration committee has not been established at a par
ticular workplace, arbitration committees have been set up at field trade
union bodies. Within the jurisdiction of the arbitration committees were
disputes arising from labour relations in socialised enterprises.As for the pro
cedure before the companyos-udicalbn trat.
naturé*. Thecasewasdecidedata quasthearing, inwhich the employedad
the right to participate, who could also be represented by a family benof
aunionrepresentativer anotheremployee. Th@rimary purposeof

°lbidem p.1449

0 hidem p. 1449

1 |bidem p. 1452

2Art. 28 of the Decreeof the Presidentf the Republicof Polandon LabourCourts.
13BARAN, Cit., p. 1455

“lbidem p. 1455



124 essays

the company arbitration committees, according to the assumptions-formu

lated in Art.8 of DCAC, was tosettle labour relations disputes in accordance

with the interests of the working masses and the welfare of the national
economyAs notedin the literature the arbitrationcommittees contrary

to their namé did not use the arbitration method, but the jurisdictional
method, when settling individual labour dispdtesT he commi tteeos
could be appealed to the board of the relevant trade union, which had the
optionof approvingtheruling or overturningit. Only if theruling wasover

tuned,ori f the committeebds decision was |
have the option of taking the case to courtifesliterature points out, dur

ing this period there was a unionised justice system in labour cases, in which

the importance of the courts was marginafisetihis was in line with the
ideologicalassumptionsf the socialandeconomicsystenof thetime.

This model underwent some modificationsli@75after the Labour
Codewasenacted.

The existing jurisdiction of labour unions in the second instance was
abolished. Theompetenciesf theappellatebodiesweretakenoverby the
newly established district labour and social security courts. Still, the main
burden of first instance jurisprudence was carried by company arbitration
committees.

Theabovesystemwasfraughtwith numerousirawbacks.Althougkhe
committees were intended to be social bodies guided by impartiality, in prac
tice they were dependent on the management of workplaces and trade
unionsthat were submissiveto the authoritie$®, Hence sincethe early 198G,
it hasbeencalledfor change.Thichangevasmadein 1985througha sweep
ing reform of the Labour Codeandthe Codeof Civil Proceduresnacted
on 18 April 1985 under which the administration jfstice in labour law
casesvasentrustedo labourcourts. Thissysteni with somemodifications
dueto thechangeshathavetakenplaceovertheyearsin theorganisational
modelof thegenerajudiciaryi is still in placetoday.

15 Ipidem p. 1456

16 |hidem p. 1456

7 Act of 18April 1985amendinghe Codeof Civil Procedureict, Journalof Laws 1985
n.20,item 86

Dziapzi0, Zarys historii s downictwapracy in Procesoweprawo pracy.Systenprawa pracy,Vol.
6,in BaraN (Ed.),WoltersKluwer,2016p.73
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3. Organisationof the labour judiciary

In the Polish justice system, labatourts are organisational units of
general courf&Thus, from an organisational point of view, they are an in
tegralcomponenbf thegenerakourtsbecaus¢heyhavethe statusof adi-
vision or divisions of thesecourtsTheir very nhameunderlinesfirst of all,
the distinctiveness of the procedure in labour law éadesbour courts
therefore function within the structurekthe general judiciary. They dwt
form a separate institution (such as the administrative judiciary), b@rafe
accordingto the rulesapplicableto all generalcourts. Theirseparationis
organisational and functional in nattireLabour courts, as specialised- or
ganisational units of general courts (divisions), have been obliged by the leg
islator to recogrse and adjudicate labour law c&seBy adopting such a
solution,jt waspossibleto combinepn the onehandthe organisationalini-
formity of the judiciary in civil cases in the broad sense, and on the other
hand,the needfor professionaland specialisedustice in labour law cases.

As arule,in judicial practicelabourandsocialsecuritydivisionsare separated
in the structure of district courts. Also, higher courts (regional courtsunds
of appealusuallyhavelabourandsocialsecuritydivisions.

Labour courts in the first instance hear labour law cases with a single
judge asa rule.In somecasesthe legislaturealso requiresthe participation
of jurorswho representhesocialfactor.Thisincludescaseselatedto:

(a) determination of the existence, establishment or expiration of the
employment relationship, recognition of the ineffectiveness of the tertiona
of employment, reinstatement and restoration of previous working con
ditions or wages, as well as clairasserted together with them and for
compensation in the event of unjustified or unlawful termination and ter
minationof employment,

(b) violations of the principle of equal treatment in employment and
for claimsrelatedthereto,

¥ Art. 12 sec.la item 2 of the Law on the Systemof CommonCourts.

2 BaraN, Statusorganizacyjnys downictwapracy, in Procesowgprawo pracy.Systenprawapracy,
Vol. 6,in Baran (Ed.),WoltersKluwer,2016p.418

Zbidem p.419

2w + Tk owddognicja s dow pracy, in Procesoweprawo pracy.Systenprawa pracy,Vol. 6, in
Baran (Ed.),WoltersKluwer,2016p.284

2 BaRrAN, Sta p.420
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(c) compensationr damagegasaresultof mobbing.

It should also be mentioned that due to the fact that latimuts are
organisationally part of the general judiciary, the Supreme Court supervises
their adjudicatory activitié$ Labour law cases in the Supreme Court are
heard by the Labour and Social Security Chamber, whose jurisprudence
plays a very important role in shaping the adjudicatory practice of labour
law in Poland.

4. Material andterritorial jurisdiction of labour courts

Labour courts hear | abour | aw cases
introducedby thelegislatorto definethe subjectmatterjurisdictionof labour
court$®. The conceptof labour law casesis further clarified by Art. 476 of
the Code of Civil Procedure, accordittgwhich labour law cases include
those:1) for claims from or related to the employment relationship;for
determining the existence of an employment relationship, if the legal rela
tionship linking the parties, contrary to the agreement between them, has
the characteristics of an employment relationsjifor claims from othelegal
relationships to which, by virtue of separate , the provisions of lalaeur
apply; 3) for compensation claimed from the employer under dhe
benefitsfor occupationabccidentsanddiseases.

Employment relationship cases are those in which the basis of the claim
being asserted is the employment relationship, regardless of whether-the em
ployee is performing work under an employment contract, appointment,
electionor cooperativeemploymentigreemenfArt. 2 of the LabourCode).
Theclaimherearisedrom thefailure or improperperformancdoy oneparty
to this relationshipof its obligationsto the otherparty?®. Themostrepresen
tative cases of employment relationship claims are thoseiftstatement
or compensation in the event of defective termination or termination with
out notice, claims for damages for violation of the prohibition of diserimi
nation, claimsfor damagegor mobbing, claimsby the employerfor

24 Art. 1830f the Constitutionof the Republicof Poland.

BSwi + Tk owsdognicja s dow pracy in Procesoweprawo pracy.Systenprawa pracy, Vol. 6, in
Baran (Ed.),WoltersKluwer,2016p.285

%Bury, Nawrocki, Postpowanies dowew sprawachz zakresuprawa pracy, 2019p. 1.
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compensatiorfor damagecausedby the employeea claim for rectification
of the labour certificate, a claim for payment of wages, a claim for cancella
tion of adisciplinarypenaltyimposedoy theemployer.

As aseparate category of cases, the legislature has established cases for
claims related to the employment relationship. Matters related to employ
ment relationship includinose that, although not directly involving a-~io
lation of the rights and obligations arising therefrom, but whose necessary
basisfor existencas theemploymentelationship.Thisppliesto suchmat
tersthatcouldnot havearisenwithout the existenceof the employmente-
lationship, arisingfrom other legal ties linking the employeeand the
employer, with this fAothero | egal rel
arises, being in close interaction with the primary link, which is the em
ployment relationshid. Examples of cases for claims related to the employ
ment relationshigr e: f or the protection of t
(Art. 23 and 24 of the Civil Code)for compensatiorfor damagegelatedto
the refusalto concludea promisedemploymentcontract® for claimsarising
from nonperformance or improper performance of a saompetition
agreement after the termination of the employment relationship, against the
employer for reimbursement to the company social benefits fund of funds
disburseccontraryto the provisionsof theAct of March4, 1994on thecom
panysocialbenefitsfund®.

Cases to establish the existence of an employment relationship are cases
that seek to establish that the employment relationship linking the parties,
contrary to its name, is in fact an employment relationship, since work is
performed under conditions characteristic of an employment relationship.
Thepossibilityof bringingsuchanactionallowstheemployedo eliminate
thediscrepancyetweertheformal nameof the contract(indicatinga civil
law contractland the way the work is performed, which exhibits the-char
acteristics of an employment relationship. As a result of the procedure, it is
possibleto changehelegalclassificationfrom nonremployeeo employee
status’.

Z$wi + Tk owdoga s dowaw sprawachz zakresuprawapracy i ubezpieczs pogecznyc h
Palestral 9865-6, p. 23 Bury, Nawrocki, Cit., p. 16

%|bidem

2Bury, Nawrocki, Cit., pp.16-17.

08w+ TKowKBP, p.335
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Cases forcclaims from other legal relationships to which, under separate
the provisions of the labour law apply are cases transferred to the jurisdiction
of the labour court by virtue of a special provision.Theseare labour law
cases in the formal sense. Tdesignation by the special provision of tabour
court as the competent court to hear the case prejudges the etioniof
the case in a separate procedure for labour law £aBgamples otases in
this category are cases from -called noremployee employment
relationshipswhich are of an administrativelegal nature to the extentthat
theprovisionsof theservicepragmaticstatutethejurisdictionof thelabour
court, or cases for payment of benefits from the Guaranteed Employee Ben
efits Fund?

The last case classified by the legislator as labour law cases are cases for
damageslaimedagainstheemployerunder benefitsfor accidentatwork
and occupational diseases. These include, among others, cases to determine
whether an event was an accident at work, as well as a case against an em
ployerfor compensatioifor lossor damagen connectiorwith anaccident
to personal effects and objects necessary for the performance of work, except
for loss or damageto motor vehiclesand monetaryvalues(Art. 2378 2 of
the LabourCode).

The majority of labour law cases are decided in the first instance by dis
trict courts. This is due to the general rule that district labour courts have
jurisdiction over all matters for which tlgrisdiction of the district couit
not reservedRegionalcourtshearcasesn the first instancewith a valueof
the subject of litigation over PLN0QO00 and cases of a nenaterial
natureHoweverjt shouldbe notedthatto thejurisdictionof districtcourts,
regardless of the value of the subject matter of the dispute, are assigned cases
for determining theexistence of the employment relationship, for recogni
tion of theineffectivenessf theterminationof the employmentelationship,
for reinstatement and restoration of previous working conditions or wages,
and claims asserted jointly with them, and for compensation in the event of
unjustified or unlawful notice and termination of the employment relation
ship, as well asases concerning penalties of order and the certificate of em
ploymentandclaimsrelatedthereto. Thesarethe mostcommonlabourlaw
casesn practicesoit is legitimateto saythatlabourlaw casesare generally

31BuRrY, NAwROCKI, Cit., p. 22
S2Art. 20(3) of the Law on the Protection of Employee Claims in the Event of Employer
Insolvency.
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decidedin the first instanceby district courts.Appealsgainstthe judgments
of the courtsof first instanceareheardby theregionalcourtsandcourtsof
appealrespectively.

The territorial jurisdiction of the labour court is alternate in nature.
According to Art.4618 1 of the Code of Civil Procedure, an action in a
labourlaw casecanbebroughteitherbeforea courtwith generajurisdiction
over the defendant or before a cannvhose jurisdiction the work is, was
wasto beperformed.Thiss especiallyelevanin thecaseof multi-plant
employers, where the employer 6thanhead ¢
theworkplacewherethe work wasperformedby theemployee.

5. Proceedingsn labourlaw cases

Labourlaw cases asbelongingto thebroadercategoryof civil cases
1 are resolved according to the provisions of the Civil Code. However, the
specialnatureof thesecasediasresultedn separateegulationof therules
of these proceedings in Chapter Il of the Code of Civil Procedure, entitled
iProceedings in Labo t¥rlLabaurldwptceedngsl Se c
arethereforeseparat@roceedings. Thpurposeof the separatioroflabour law
proceedings is primarily the need for a protective funétiom- deed,in
procedural lawtoo,there isa perceived need to establisiechanism® correct
disparities in the legal position, generally affecting all employgss-vis
employer®. Special procedural arrangements are also necessamguosthat
the goals of substantivelaw are achieved (symbiosis of substantiveand
proceduralaw)?®.

The separation of labour law casesl the establishment of special rules
for themwith protectivesignificancds justified by thenatureof labourlaw
casestheimportanceof the employmentelationshipfor its partiesgspecially
for employeesas well as the social significance of this type of dispatésng

BSwi + Tk owPkawo do s du w sprawachz zakresuprawa pracy in Procesoweprawo pracy.
System prawa pragyol. 6,in Baran (Ed.),2016p.265

¥SkapskI +,Famkcjeprocesoweg@rawapracy,in Procesoweprawo pracy.Systenprawa pracy,
Vol. 6, Baran (Ed.), 2016 p. 47, M p R A | BUnkcja ochronnacywilnegopostpowanias dowegow
sprawacte zakresu prawa prac2011

%1bidem p. 47.

%SkAaPsI t eikp. 45 Bocuska, PsArRCzYK, Cit., 124 p. 40
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in connection with a legal relationship that is the primary source of-liveli
hoodfor mostof society’. Thebasicassumptiongeadingto the differential
litigation positionof thepartiesaretheweakereconomigoositionandlower

legal awareness of the employgeas well as more limited access to prefes
sional legal assistance. Thus, strengthening the position of the employee by
privilegingthemovertheemployern variouslitigation situationsservedo
equalise the disparity between them and, as a result, create balance and equal
ity between the two parties.The protective function of the procedural rules
on labour law cases is delivered by several principles on which the regulation
of Section Il was based, which include, first dodemost, the expansion of
thecircle of personsvho canrepresenanemployeebeforethelabourcourt,

the limitation of formalism of the proceedings, the distinctiveness of the con
duct of evidentiaryproceedingsthe increasedoossibility of the court to act

ex officio, the speed of the proceedings, the limitation of the cost of therrial

the partof theemployee.

5.1.Expandingthe circle of entitiesthat can representan employeebeforethe
court

In orderto facilitatee mp | o gceesds pdofessionalegalassistance
and to bridge the differences between employees and the employer in this
regard in labour law proceedings, the legislator has expahde@nge of
entities that can representan employeebefore labour courts.According to
Art. 465par.1 of the Code of Civil Proceduran employee before a labour
courtcanberepresentedotonly by a professionatrial attorney(advocate
or legal counsel) but also by representatives of trade unions and secial or
ganisations, or by other enggkee of the workplace where the employee
works.Theadmissiorto theprocessasattorneyf the entitiesindicatedin
Art. 465sec.1 of the Civil Code is based on the assumption that theseqes,
while not being professional attornepgyvertheless have relevant @erience
in disputesconcerningthe employmentrelationshipand can assisthe
employee in this regattdIn addition, employees may apply fax officiolegal
aid undethe general rulesstablishedby the Codeof Procedurgdow-

57 Ibidem p. 47.
% [bidem p.48
¥ |bidem p. 48
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ever, practice shows that these solutions do not quite satisfy these fursions.
a result, a real problem in labour law cases, is that it is difficult feipéogees
to access professional legal assistance.Very dfierlpw value of thesubject
matter of litigation in labour law cases makes them unprofitable tiherpoint
of view of professional trial attorneys. Also, accessxofficio legalaid is not
sufficient. Little use is made of the possibility for representativetraile
unions and other social organisations to represent workers balfiore
courts. Presumabliy although this is not supported by empirical searchi
this is due to the low levedf union membership and perhaps the
activity of the unionsthemselveén thisregard.

As a result, employeeasten do not benefit from any professional support
in the process, which significantly weakens their litigation positiorawis
the employerwho usuallyhassuchsupport.

5.2 Distinctionsin the field of evidentiaryproceedings

In separateproceedingsn labourlaw casesas a rule, the generalrules
of evidentiary proceedings apply, unless the rules relating to this type of case
regulate certain issues differently. These differences are mainly due to the
protectivefunctionof theseproceedingpostwith respecto theemployeé.
For a long time, a hallmark of I abour
and even obligation, to take evideree officiq for the employee. Currently,
themain principle of conductingevidentiaryproceedingss the adversarial
principle,in which the initiative for conducting evidence rests with the par
ties. However, according the second sentence of A2820f the Code of
Civil Procedurethe court may admit evidence not indicated by a party.The
literaturepointsoutthatthis provisionimpliesthec o u obtigationto admit
evidenceex officioin situations where there are particularly good reasons for
ordering it to properly clarify the cadeA peculiar feature of the evidentiary
proceedings in labour law cases is the-application of rules limiting the
admissibility of witness and hearing evidence (Ait3of the Co& of Civil
Procedure) The evidentiary limitations provided for in this provision are pri
marily restrictions on the possibility of taking evidence from witnesses or
guestioningpartiesagainstor beyondthe contentof a documentArt. 247

“FacA-Gl ERUS Z Y 5 Besk powaniedowodowe w sprawach z zakresu prawa pranyPro-
cesoweprawo pracy.Systenprawa pracy,Vol. 6,in Baran (Ed.),WoltersKluwer,2016p. 624
“FLacA-Gl ERUS Z ¥ SGitk p. 624
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of the Code of CivilProcedure).This exception to the general rules under
Art. 2470f the Code of CiviProcedure means that any fact relevant to the
employeecanbeprovenby anymeanof evidencdahatthecourtdeemsie-
sirableandtheir admissioradvisablé?.

5.3 Guarantee®f speed oproceedings

It should be pointed out that the speed of proceedings is onebasine
guarantees of an efficient and fair trial in all civil cases, and in ldboucases
its importanceis particularly momentou$. This is especiallytruein matters
related to workersd compenpglogmenton
relationshipln this regardJabourlaw proceedingsot only havea protective
function, but also a social function related to the provisiorbasic
necessitiefor the workersandtheir families. Thesocialimportanceof the
aforementioned problems underlies the construction of the principle of
speedn labourlaw case$. Theprinciple of speedf proceedingn labour
law cases is primarily delivered by Ad7 1of the Code of Civil Procedur&or
a long time, this provision stipulated that no more thareeks shoulélapse
between the time of filing a lawsuit and the date of the hearingl@#ddine
was instructive and was significantly exceededaurt practiceHowever,
the glaring discrepancy between the time limit indicated in4%t.of the
Codeof Civil Procedureand practicepromptedthe legislatureto amend
this provision and make the deadlinesmore realistic.Accordingto the
wordingof Art. 4710f the Codeof Civil Procedureasamendedn 2019the
chairpersorandthe court are obliged to act so that the dateof the court
hearingatwhich the cases to beheardis no laterthanonemonthfrom the
date of completion of thpreparatory hearing, and if no such hearing has
been held, no later than six months from the date of filing the statement of
defence. The literature points out that therabnth deadline seemsiitefar
away. Adding to this, the time for filing a response to a lawsuit or prétiany
exchange of pleadings, this may result in the reality that laboucdaes
will notberesolvedasterthanwithin ayearin thefirst instancé?.

42 Orderof the SupremeCourtof 17 November2020Il UK 38619 (L. n.3080408

“MN DR A | Zasadaszybkai postepowaniav sprawachz zakresyprawa pracy po nowelizacji
K.P.C, Przegld Prawai AdministracjiVol. CXXIV, in Ja B G sxi, Tomanek (Ed.),2022p.86

“MNDRA LGIL., p.86

“lbidem
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Judicial practice confirms these concerns. The protraction of pracgsd
continues to be a basic affliction of the judiciary in labour law casdarda
metropolitan areas, cases before labour courts in the first instancdiswsae
last 3 to 4 years$®. This greatly weakens the protective function of labawy
both in terms of substantive law and procedurati1dive protractedness the
proceedings also renders some of the claims from the employment
relationship pointless (for example, seeking gggtion of termination as in
effective,which can be adjudicatedf the period of notice of terminationof
the employmentcontracthasnot yet expired),and somei after the passage
of sucha long time i difficult to implement(for examplejmplementation
of the claim for reinstatemenf the employee). It should therefore be-con
cluded that the principle of speed of proceedings important in labour
law cased is notdeliveredin practice.

5.4, Increasingthec o u rlilify & actexofficio

A hallmarkof labourlaw proceedingss thegreatembility of thecourt
to actex officia Previously, this assumption was implemented by basing the
proceedingsnthe principle of objectivetruthandequippingthecourtwith
a wide range of possibiliti® actex officig as well as to adjudicate beyond
the claim filed by the employ&eHowever, the scope of actions taken by
thecourthasbeensignificantlyreducedasaresultof changego thelabour
law procedure, which were aimed at making the procedure more adversarial
dispositive. Still, some elements of the increased ability t@adifficiohave
beenretained.

Accordingto the secondsentenc®f Art. 4770of the Codeof Civil Pro-
cedure, the chairperson instructs the employee on the claims arising from
thefactstheyhavecited. Thisis asolutionthattakesinto accounthedispo
sition of the employee, as modification of previously formulated claims re
quires a requestfrom the employe&. The court cannot make this
modificationon its own motion.

Accordingto Art. 47711), if anemployeehasmadea choiceof oneof

“ Conclusiondrom the legal practiceof the authorwho is anactivelegal counselacting
in labourlaw cases.

4TBocuska, Pisarczyk, cit., p. 37.
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the alternativeclaims to which they are entitled,and the claim madeproves
to be unjustified, the court may, of its own motion, considerother alter
nativeclaim.Thecasdaw hasclarified thatthe phrasei w iprioveto beun-
j u st usédby¢hdlggislatordoesnotmeanageneralackof justification
of the claim,because then the court should dismiss it and not grant another
claim, but that the claim is justified in principle, but the employee has chosen,
in the opinion of the court,an unjustifiedclaim®.

In addition, according to Aréd778 1 of the Code ofivil Procedure,
when adjudicatingthe amountdue to an employeein labourlaw casesthe
court shallex officig when issuing the judgment, give the order of immediate
enforceability in a part not exceeding the full enenth salary of the em
ployee. It is also an expressiten of
employegeceivegheirclaimin anamounmnotexceedingfull onemo nt h 6 s
salaryevenbeforethe judgmentbecomedinal.

5.5, Limitation of litigation costsonthepart of theemployee

Another characteristic of labour law proceedings is that the employee
is privileged in terms of bearing the costs of the proceedings.The issue relates
to the adequate regulation of costs, the process, so that they do not create a
barrier thatimits access to court for employees, especially the poorest.ones
For a long time (sinc2009, an employee whose claims did not exceed the
amountof PLN 50000wasexemptfrom therelativefeefor filing alawsuit
(whichin ordinarycivil casess 5% of thevalueof the subjectmatterof the
dispute). A very important change in this regard was introduced by the
amendment to the Law on Court Costs in Civil Cases, which canfelioto
on23Septembe023 According to the amended regulationseanployee
is exempt from court fees for filing a lawsuit and most other cees
regardless of the value of the subject matter of the dispute. It seentisishat
changewill makeit easierfor employeedo accesgudicial resolutionof
disputes from themployment relationship. However, it may result in a sig
nificant increase in the numbef lawsuits filed by employees, which will
translatanto afurtherlengtheningof labourlaw proceedings.

%0 Justificationof the resolutionof the SupremeCourtof 30031994 OSNCP199412,
item 230

SISKAPSKI H,Rib.K. 52
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6. Conclusions

Theregulationsn forcein Polandfor the settlemenof labourlaw cases
deserve a positive assessment in many respects. First of all, the adepted or
ganisational model of labour judiciary deserves approval. On the onetiheyd,
are part of the general judiciary, which deliver the assumption efamnity
of justice in civil cases, and on the other hdndue to the functionaand
organisational separation of divisons specialised in the settlemabbof
law casesi ensuresspecialisationand substantivepreparationfor the
settlemenbf disputesin this areaProceedings$n labourlaw casegerforma
protectivefunction, although it has undergone some modification in recent
yearsit he cour t 6 exoffidiohds beenycurtailed, ia avour ofin
creasing employee activity and exerting an influence on the proceedings. In
practice, however, this may translate into a wealeposition for an em
ployee acting without professional legal assistance. In principle, the exemp
tion of employeedrom court feesis alsoto be welcomedalthoughperhaps
in this casejt would be more appropriateto raise the amountof the value
of the subject mattesf the dispute, beyond which the employee would be
obligedto paythesefees.

The biggest problem of the Polish judiciary in labour law cases (and
not only) is undoubtedly the lengthiness of court proceedings.This signifi
cantly undermines the protective function of both labour law proceedings
themselvesand substantivelabour law. Indeed,an employeehasto wait a
verylongtime for anadjudicatiorof theirclaimi while oftenareof amain
tenance nature. Unfortunately, the Polish legislator has not yet fouatl
fective way to solve this problem, and the solutions adopted recently (for
example, the order to continue employing an employee until the case is
|l egally resolved) are more about #dAall
inating the sourceof the problemsA problem observedin practiceis also
thatemployeesavedifficult access$o professionajudicial assistance.
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Abstract

The settlement of labour ladisputes in Poland is based on several pillars
the organisational and functional separation of labour courts, which specialise in the
settlement of such cases, the separation of labour law proceedings, the purpose of
which is to protect employees as actually the weaker party in these proceedsugh In
proceedings, a number of solutions have been introduced to bridge theetiffes in
the position of the parties to these proceedings and to make it easispfoyees
to accessthe opportunity to asrt their rights in court.The purposeof the studyis
to presentthe essentiafjoalsand featuresof the organisatiorof labour courts in
Poland and separate proceedings in labour law cases, and to attesgastheir
functioningin practice.
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Labour court s, | abour | aw cases, proc
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1. Domainedel 6 ®t ude

1.1. Arbitrage intern et international

Le domaine de | 6®tude est relatif
terne. Rappelons qubéen droit fran-ais
regles: le premierrelatif al 6 a r bimntdrne, &g relativementprotecteur,
|l e second, traitant de | darbitrage in
ternational est de celui qui met en cause les intéréts du commerce-interna
tionaP. 1 faut comprendre que *léop®r a
m° me internadimmatiedelclbestomporte d

frontiéres entre au moins deux Etats. Ainsi le caractére interne ou iriterrad

ddéun arbitrage s e d®duit excl usi ve
économique concernée, awgaed de la mise en cause des intéréts du-com
merce international, i nd®pendamment
plicableaufond ou de la nationalitédescontractantsd. 6 a r bintéermea g e

1 CPC,artt1442a 1504
2CPCart.1504ets.

Diritti Lavori MercatiInternationa| specialissue 2024
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guant " | ui ndest pas directement d®f
correspona@toutedessituationgddansesquelles 6 a r niot@asihigre
national.

1.2. Litige individuel

Par ailleurs, les antagonismes du travail peuvent étre individuels -ou col

lectifs. Le Code du travail fran-ais
trage en mati re de conflits collecti
travail peut ainsi pr®voir une -proc®d

sement 6 ulisted 6 a r Oréssérl & Mommunaccordentrelesparties.
Cette hypothése ne sera nullement envisagée. La seule question qui va étre
traitéeestcelledel 6 a r bindividuel g e

2. Sécurisatiorde la positiondu salarié

2.1.Clausecompromissoirénopposableau salarié

Voila quelques années maintenant que naissent des institutions arbitrales
intervenanhotammenendroit du travail,alorsmémequela réglementation

prudéhommal e, inchang®e, est toujours
validit® du compromis dbéarbitrage <c
admise depuis longtemps cel |l e de | a clause compr ¢

®vi dent e. 14011 durcode dultravailLen vigueur, dispose en effet

guefi L eonseildep r u d 6 h estseuecempétentquel que soit le mon

tant de |l a demande, pour conna’tre de
cor e guceo niivteonuttieon contraire est r ®p
égalementa survenancel 6 udéaisiona priori dévastatriceayantd 6 u n e

2Codedu travail,art.L25241 et s.

4Le compromisd 0 a r b ¢obcluapreda, rupturedu contratdetravail,c 6 €xglite une
fois |l e sal adie® stooir & mipd ioryfelurenceest valable. La
courd 6 a mymmirelevéquele contratdetravailavaitétérompuavantia signaturedu com-
promis, en a justement déduit que pesties étant devenues dés lors libres et capables de com
promettre (é) elles pouvaient |l e faire 5de mani
déc.1984: Rev.arb.1986p.47, M.-A. Moreau).

5 CassSoc.30novembre201111-12906 i a t t eundetsultedel 6 a rLtléld4 e
du codedu travail quele principecompétenceompétencaelonlequelil appartienal & a r
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certaine maniére écarté le principe de compétengcgemp ®t ence de |
saisi en cette discipline en | 6abse
de nullité manifeste de la clause compromis$oiltout ef oi s, | darr
rompaitavecl 6 a v @atuselleponrla clausecompromissoirendroit du

travail en la rendant en matiere interne simplement inopposable au salarié

et non plus nulle ou réputée non écritea réforme de2016du droit des
obligations devait consacrer cette lecture, le nouvel a2@dal. 2 du Code

civil, issu20ee dibtopadoamtangee @A | orsqu
pascontractédansle cadrede sonactivité professionnellela clausene peut

lui °tre oppos®eo. Le I|litige du trava
| 6arbitrage. 11 r®sulte de |l a sanctio
dbune clause compromissoire est sans
prévaloir de la clause etconai ndre | 6empl oyeur ~ | 6al

compétencelela juridictiond 6 Et a't
2.2.Clausedechoixdeloi

Une autredifficulté est également écarterOn aurait pu craindre que
le choix parlespartiesd 6 ulai &rangeraliminuela protectionimpérative
du salarié.En réalité,le systemeappliquéen matiérede clausede choix de
loi applicable consiste & combiner la loi choisie par les parties et la-loi ob
jectivement applicable. Selon ce mécanisme, la loi choisieadoitrder au
salarié une protection minimale. Si la loi objectivement applicable comporte
des dispositions impératives plus favorables au satdigésera préférée.Ainsi,
onadmetguelespartiesaientpus 6 a ¢ csorle cheixd 6 drait maison
cherche a éviter que leur accord, qui af@drg étdo bt enu en r ai s
éventuel déséquilibre économique, ne soit défavorable a la partie faible.
résulte de cesdeuxmoyens nopposabilit® de -l a cl
plication des regles impératives th loi objectivement applicabieque la
situationdu salariéestrelativemensécurisée.

bitre destatuelparpriorité sursaproprecompétence 6 @asapplicableenmatiérepr ud 6 h o
mal eo.

SEn pr i nd4s5pedae CPClreguedatnullité oul 6 i nappl i cabilit® me
clausecompromissoirefin quepuisseétretenuenéchede principedecompétenceompé
tencedontjouit! 6 a rshisi.t r e

"Voy. en ce sens L.d3occq Exclusion du principe de compétermempétence en matiere
pr ud 6 hio@unmentaire Cass. So8Qnov.2011 n11-12905et n11,12906 FSP+B. Pe
titesaffichesn.89 p.8.
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3. Pertinencedurecoursal 6 a r bendroitauravail

La question qui se pose est avant tout celle getnence de la mé
thode arbitrale en droit du travail. Son admission élargie ne peut en effet se

fonder ni sur | 6absence de risgue enc
fonctionnements de la juridiction paritdiréaquelle pourrait tout simple
me nt °tre r®f or mBe . La v dheosaura® d o ®

davantagemotiver la mobilisationd 6 a u réputésgde juristesreconnuset
de litigants en faveur de la justice privée.C 6 ebgr en raisondesatoutsde
latechniqueg u 6 enéritemituneattentionparticuliere.

3.1.Avantageson spécifiques
3.1.1.Célérité

Enr ®al i t ®, | deteemadiiérecomeeiansles@udresspemet
un examen non seulement rapide mais aussi approfondi des-d@ugn
Une premiereséride 6 avant ages dont inbmbrpusesi t e
disciplines. Lacélérité peut par exemple se révéler profitableau salarié,
impatientde recevoir une indemnisationet d 6 éemrminer aveda divergence
gui | 6oppose ° s o esempolretyoaverun eniploi, a s o
dé°tre disponi bl e n otggoemHBunfaut, pourr | e
cela, dépasseune querelle qui | 6 ®p ui s pouvoir Be touarner
d®f initivement vers |éfymeduprocesenayart doi
l a conviction que | (patéedsenatlf f anr @ ®c e
aura été traitée sérieusement, aveta minutieet la clairvoyance requises.
Loexpertise des ardussitcommesequeld elatisn u n e
de travall, est assurémentun atout. L 6 a-rrége permet égalementde
préserver les intéréts de | 6 e mp | Rovrelui, les contentieux sont
chronophagesis | 6 a c ¢ alp ahefednbte.n t et b P a Vv quieoatt
commencé suivre une affaire ne sontpasforcément

8Pour uneétude complete, v.Acasarats, Rapport a Madame la Garde des Sceddinistre
de |l a Justice fiLdbavenir des juridictions du tr
cleo.

9Les chiffres clés de la Justice, Editi2023 T a u x  endea Eegsatisur les jugements
au fond prononcés e2021pour les Tribunaux Judiciairek34%, les Tribunaux de commerce
200%,lesConseilsdesP r u d 6 h @2@me s
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ceux qui, quelques années plus tard, iront la discuter.irifesmations se
perdent, |l es ®v®nements sodéoublient,
devenir un souvenir impr®cis enfoui
del 6 e nt (Clagueréusienva contraindreces protagonistesa étudier

le dossierau détrimentd 6 a ¢ wvitalespaur la vie de la structurell faut
donccombattrece fléau.

3.1.2.Confidentialité

Pour | 6ensemble des | itigantson | 6ar |
employeur peuvent désirer une certaine discrétion a un moment ou ils
pensenfue des oreilles ind®licates, parf

dossier. Un salarié, un groupe de salariés ou une organisation syndicale peu
vent, dans certaines situations, souhaiter que leur différent soit tranché a huis

cl os. Ceci afin de prot®ger | a-r®put
rement exposées. Certains employeurs peuvent encore ne pas vouloir que

le montant du salaire ou des avantages ne soit dévoilé a des concurrents. La
nondi vul gati on déi n peonretinade lindter sertasnésr at ® |
nuisancegventuelles.

3.2. Avantagespécifiques

3.2.1.Litige polymorphe

La pertinence de | a combinaison d
peut r®sulter des singularit®s de | 6a
litige du travail est polymorphe ; il va, la plupart du temps, comporter des
éléments juridiques, techniques mais aussi comptables et parfois méme psy
chologiques ou médicaux. Il nécessitera, pour étre mieux compris, une cer
taine transversalit® des comp®tence
multidisciplinaire, parfois appelé arbitrage expertise, permet en raison de la
souplesse de la procédure et de la collégialité, de rejoindre la complérténta
recherchée. Aingiar exemple, un expertbmptablepourra étre sollicitgour
mieux saisir les questionsde chiffre si la physionomiedu différend le
commande. Dans dbéautres <cas, un psy
conviéafaire partiedu jury.
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3.2.2.Importance des éléments factuels

Par ailleurs, le litige du travail laisse une place importante aux éléments

factuels. Ainsi, | es dosswéntdessatteptationd 6 h o m
écrites destinées a relater tel ou tel comportement, des courriers etc- En ma

ti re probatoire, | darbitrage pr®sent
terrogatoire et le contre interrogatoire des témoins, ou encore la discussion

déexperts, il propose parfois un r gl
cuei l des preuves. Le tribunal -arbitr
saires ° moins que | es parties ne

membre¥. L @&reces athitrale ellenéme donne un espace conséquent aux
partiesTout ceci confortel 6 i qlielee droit du travail pourrait devenirun
desdomainesie prédilectiondel 6 ar bi t r age.

4. Conseilsderédaction

4.1. Perspectives

La prati que drésoudré lasrlitigestdu teapit estpoatefais
encore timide. Pourtant, ce mode alternatif de résolution des litiges est vrai
sembl abl ement | 6avenir du cont-enti e
préciables pour les justiciables. Il appartient aux acteurs du droit et des
relations professionnelles de promouvoir cette technique, au bénéfice-du ser
vice rendu au justiciable. Les conseils qui suivent seront destinés a surmonter
certainescraintes.

4.2. Accesau juge

Une premieredifficulté qui peutse poserestcelledel 6 a awjugsA
la différence des juridictions judiciaires, les juridictions arbitrales ne sont pas
régies par une carte judiciaire. Naturellement, la loi ne prévoit pas de maillage
territorial des organisations arbitrales. Par conséquent, les déplacements pour
les partieset leursavocatspourraientcréerun obstaclea la saisinedu juge et
a la bonneadministrationde la justice.Cet obstaclen 6 gassystématique

0 CPCart.1467



Laurent Posocco Arbitrage et droit du travail en France 143

car, parfois, lel ®p | acement débun arbitre unigq
transport de toutes les parties, des témoins et plus largement de tous les ac
teurs du proc s. N®anmoins, |l or-sque |
ceptible de se poser, une solution pourrait étre de reprendréadzasse

d 6 a r bleésteglescgmemuneslecompétencendroitdutravailetdepré

voir quelesaudiencesetiendrontdansle ressordu domiciledu salariéou

du lieu 0% | dengagement al @®drmbictornageac
d 6 a i hdpaseoindderavecceluidesaudiences.

4.3, Juridiction payante

La juridictionarbitrale, privée, est payante. Par ailleurs, les litiges en droit
du travail sontparfoisréputésportersur de faiblesenjeux.Les salariéspour
raientsouffrird 6 ucarindformed 6 a s y ral@tivemenauxmoyensa
engagepourle déroulementlu procésle premierconseilquel 6 donnera
sera de ne pas mentionner | e nombre d
Cettederniérerenverraa uneinstitution arbitralequi, enfonctiondel 6-i m
portance du litige, de sa complexité, de sa transversalité, désignera un ou plu
sieursarbitres.Si le litige porte sur une valeur faible, elle nommeraun seul
arbitre. Si au contraire le litige est important ou conuratcomplexité tech
nigue elle désigneralesarbitresaux compétencesomplémentaire£ette
claused 6 a r bintégreraogpertunémentinephasede médiationpréalable.
Unedeuxiémepistederéflexionseraitdefaire peselle coutdel 6 ar b i
tragesurl 6 e nt Ceitpdernieseaurales moyensnotammentcomptables
detraiter cesdépensesle maniereoptimale |a fiscalité desentreprisegtant
adaptégour permettreaux professionnelda plupartdu tempsde ne pas
souffrir de la répartitioninégaledu coup du procésDeslors que le régime
fiscal permetun traitementfavorableal 6 e nt il yalieuidesiue faire as
sumerla totalité du coutdu procésarbitral.
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Résumé

L 6 ®tswod en ta@droddel @ a r bennatieeede eelationsindividuelles
du travail. Elle d®montre | d8int®r°t de |8
encore discret. Elle propose ensuite des pistes de réflexiopgequettront le plein
épanouissemerle la discipline.

Mots cles

Droit du travail, arbitrage multidisciplinaire, relation individuelle, droit interne,
droit international.
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La nouvelle procédure francaise de saisie
desrémunérations du travail issuede la loi n. 2023-1059
du 20 novembre 2023: un dispositif efficace et équitable

Index: 1. Une proc®dure civil e2dde xp&ecrustpieccnt | preeu dadtutnrea

6 r ®n BvDRt@vaux parlementaire®uvementést. Adoption définitive de la réforme et sa

conformité a la Constitutiord. Une réforme simplificatrices. Une r ®f or me per mett ar
de faire des économies. Une r ®f orme conforme aux stBandards

Efficacité accrue de la nouvelle procédure de saisies des rémunéi@tlorisne nouvelle
répartition des fonction®.2. De nouvelles prérogatives pour les commissaires de juStéd..
Recentret 6 o fddijugedel 6 e x ®8.212 Aucstadedu déclenchemerdela procédure des

emprunts aux autres saisies mobilieB2.2.1. Des soluton®pr ouv ®es dans ddautre

civiles ®a,x @ctestde commissaire de justi®&2.2.2.1. Deux actes8.2.2.2.2.
Commandemer.2.2.2.3. Procesverbalde saisie8.2.2.3. Collaborationdu tierssaisi8.2.2.3.1.
Obligationsdu tiers saisi. .2.3.2. Responsabilité du tiers sai8i2.3. Au stade du déroulement
dela procédurd: 6 a v =~ mefinCeonmtmi deguasticesr ® p a r 8.2.3.1e Wnrnouvel acteur.
8.2.3.2. Institution du commissaire de justice répartit@2.3.3. Désignation du commissaide
justice répartiteur8.2.3.4. Questions en susper&3. Un nouvel outil: leregistre numériqudes
saisies desémunérations8.3.1. Transparence patrimonial&.3.2. Une nouvelle plateforme

de

informatique8.3.2.1. ¢ | 6®gard doéune Emnéaiahs8B8.22 deesfnai si e
statistiques8.3.3. DesexpériencegtrangeregisiblementinexploitéesL 6 e x ebelgeHudichier

central des avis de saisi€s. Caractére équitable de la nouvelle procédure de saisies des
rémunération®.1. Coltdela procédureunequestionépineused.1. Unequestiond 6 ® qui | i br e.

9.3. Préservation des voies de résolution diéérends.9.3.1. Coexistence des voies amiables et
judiciaires9.3.2. Promotiondela voieamiable9.3.2.1. Procesverbald 6 a ¢ ©.32r2dMission
ducommissairelejustice 9.3.3. Maintiendela voiejudiciaire.Ouverturedesvoiesdecontestation.
9.4. Maintiend 6 usaigissabilitgpartielleet progressiveStatuqua

1. Uneprocédureciviled 6 e x ® peudttiagiive

La saisiedesrémunérations;rééeparl 6 i mp dor nt 680dw 9guillet
1991 et sondécretd 6 a p p | n. tadu 8lquillet 1992 estactuellement

Diritti Lavori MercatiInternationa| specialissug 2024
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régie par les articles L./R. 3282et suivants du code du travail, auxquels
renvoielecode des proc®dur eaprex e CPAOEEEHRe d 6 e x (
peut étre engagée paruncréadges ur f ai re sai sirdefides
r®mun®r ation par undPesepttecgmeadtpati s on
attractive’ voi re fAexcepti onti er daisomedendes i n e
il ourdeur so 5etl edse csra®alnecnteerusr ne | dut i
dernier lieu, alors m°me quobelle est
Le nombrede procéduresn 6 estpasmoinsélevé:124 513 saisiesen 2019.
s 6 adgbidtc 0 n t eentai sésuexd

La r glementation de cette mesure
par rapport a celles applicables aux autres saisies mobilieres, principdlement
en raison de son caractére judiciaire. Devant étre préalablement autorisée
par |l e jugé ded |lebeexs®c uttiiscen en T dwre pa
tribunaljudiciaire.

2. Laperspectival 6 upnoeédured r ®nov ®e 0
Dansl 6 o b d é eenforderl 6 e f f la pesspective® § udéjadr

1CPCEart.L. 2121 etR.2121.

2Souvent, la demande est introduite par un 06
cier. Les commissaires de justice ont été créés a comptefjdillet 2022. Ils remplacent les
huissiers de justice et les commissajeseursgudiciaires. Ordonnance n.2078, 2 juin 2016
relativeau statutde commissaireJORFN.0128,3 juin 2016.

3C.trav.,art.R.32521. Surlessommesconcernéesnfra n.9.4.

“C. RoTh, Les compétences du JEX mobitiepuis le ¥janvier 2020: les saisiedes rémunérationet
lesautresin Gaz.Pal.,20 juin 2023 ,p.11.

5Etuded 6 i mrplativeauprojetdeloid 6 o r i eerdepeogrammatioru ministére
de la justice 2022027, NOR:JUST2305124L/Bleud, 2 mai 2023, p. 323, 324 et 326. Selon
cette ®tude, il est fcertain qubune grande parf
sur plusieurs années lorsque les sommes a recouvrer sont importantes et que les revenus des
débiteurs sont faibles, dés lors que les sommes saisissablésiérs par un bareme impératif.
[é] La proc®dure de saisie des r®mun®r adei ons ac
sa lenteur (le d®l ai dobéaudiencement defggéterequ°t e
et le premier paiement entre les mains du créancier atteint parfois deux ans) et de la
complexitéattachéauformalismed 6 upnoeédurgudiciairefi .

®lbid, p. 324.

"Elle se singularise également par sa place au sein dudoddevail,infra n.5, et en raison
du régimede saisissabilitédesrémunérationsnfra n.9.4.

8Codedel 6 or g a judiciiee{00OJ),art.L. 213-6,al.5.
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ciarisationpartielle de cette procédure est périodiquement évoquée- Autre
ment dit, d denvaleut ocdrsthufioarelé idé bonne adminis

tration de la justice, il est question de réaménager le réle du juge en le
cantonnant un contrdlea posteriori de la régularitéde la procédure, mais

non desupprimer totalement sa présence. Une telle évolution avait hotam
ment été suggérée dansrlapport de janvier 2018, i

simplification de | a proc®dure <€ivile
sidentFrédériquéd cosTinletdeMonsieure ProfesseuNicolasMoOLFESSIS

dans |l e contexte des O6Chantiers-de | a
LOUBET, alors Garde des sceauMi ni stre de |l a justi c:
néa pas ®t® reprise dans |l a | oi n.

20182022 et de réforme pour la justiteElle est réapparue dans le prelon
gemendesd £ tgaénérauxelaj u s i etfaiteditiedespropositiongjui

ont été formulées, en juillet 2022, par le bureau de la Chambre nationale des
commi ssaires de just i cieMinistte dé |&jastice,uel G
MonsieurEric DUPOND-MORETTI.

3. Destravaux parlementairesmouvementés

Cette réforme a opportunément été détaillée dans le projet de loi
déorientation et de programaa7/ii on d
tel queprésenté&nConseildesministresle 3 mai2023etenregistrde jour
méme a la présidencedu Séfiad ont | 6objecti f g®n®r
fi u rustice plus rapide,unejustice plus claire,unejusticeplusmo d e ¥.n e 0

9Cons.const..21 mars2019,n.2019778 DC, n.22.

10 Http://www.justice.gouv.fr/publication/chantiers_justice/Chantiers_justice_Livret
_03.pdf. Aux termes de ce rapport: iConcernant
envisagé de suppriméeré aut ori sation judici ai-atet rpir ®wmtl iadd e : | ¢
sierdu créanciepourraitprocédela saisiedesrémunérationpourlesmontantorrespon
dant au principal, intéréts et dépens. Les dépens auraient été au préalable vérifiés par le greffier.

Le juge pourraitnaturellemengétre saisien casde contestationgommea uj our d 6 hui 0.

1 JORFN. 71,24 mars2019.

123.M. Sauve (dir.), Rapport ducomité des Etats généraux de la justice (octobre 2@2fil 2022)

Rendre justice aux citoyenavril 2022. https://medias.vipublique.fr/data_storage_s3/rappert/
pdf/285620.pdf.

13C. DeLzanno, Commissaire de justice: en avantih Rev. prat.rec., nn.7/8, juillet/ao(t
2022, p. 3. B. DQuErroy, O. BareTet P. bLEsias, Les premiers pas du commissaire de justice
Procéduresnars2023,p.5.
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€ | doccasion de sa premi re lecture c
vorablement cette réforme, tout en apportant certaines modificdtions
déi n®gal ei”i mMpaorvwearnscieon ihEntjillet,llesdéde | 0 :

putésontquanta euxdécidéi d 6 ucnuetemajorité(56 voix contre 54°)

T de rejeter cetteéforme. Ainsi, elle a été purement et simplement suppte

du projetde loi modifié parl 6 A s s enatibnbléepremiérelecturest

adopté le 18 juillet 2028 al or s m° me ¢ U Gnioyennainti gur a
quelquegvolutionsd’i dande texteadoptéparsacommissiordeslois le 23

juin'®, Parla suite,les dispositionsrelativesa cette réforme ont été rétablies
etmodifiéesparla commissiormixte paritairele 5 octobre2023etle projet

a définitivementétéadoptéparle Sénatle 11 octobrede cettemémeannéé®,

4. Adoptiondéfinitivedela réformeetsaconformitéa la Constitution

Aprésavoir étéjugéeconformeala Constitutionparle Conseilconsti
tutionnef’, dans une décisiatiu 16 novembre, cette réforme figure désor
maisal 0 a r4¥ decalloen.20231059d 6 o r i eehde progiarmmation
du ministérede la justice 20232027 Cetarticle 47 organisele transfertde

4Texte n. 569, 2022023 du Garde des sceaux, Ministre de la justice, déposé au Sénat le
3 mai 2023https://www.senat.fr/leg/pR2-569html. Aux cotés de ce projet, peuvent étre uti
|l ement consult®s | 6®tude dbéi mpact du 2 mai
mai2023,n.406855point 30-31.

!5 Projetde loi, 3 mai 2023,exposédesmotifs.

1 Texte n.129, 2022023 adopté par le Sénat le 13 juin 2023 httpav.senat.frf
leg/tas22129.html.

7 Sur ce point,voy.A. MARTINEZ-OHAYON, Saisiedesrémunérationsles députéss 6 o p pao s e n't
saréformein Le Quotidien Lexbasejuillet 2023,N6299BZC.

18 https://wvw.assemlee-nationale.fr/dyn/16/textes/I16t0158_textdopteseance

“Pour | dessentiel, |l es modifications substa
certaines modifications apportées par le Sénat, afin de revenir a la version initiale présentée en
Conseildesministresle 3 mai.

1] sobdagit du Texte n.1440, adopt® par | a c
S®nat déorientation et de pr 20g32@2Mmda346.on du
https://www.assemlee-nationale.fr/dyn/16/textes/I16b1440_textdoptecommission.

2LSur ce projet de réforme, voy. XoluiseALEXANDRINE, La saisie des rémunérationse-
looking extrémein Lexbase Contentieux &ecouvrement, juin 2023, n.2;-¥. BoreL et E.

Duwmon, Vers une déjudiciarisationde la saisie desrémunérationsconfiéeaux commissairegle justice
in Dalloz actualité, 24 mai 2023; NREErRo Un vent doéefficacit® et de si
saisiedesrémunérationslin Dalloz actualité7 juin 2023.
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http://www.senat.fr/leg/pjl22-569.html.Aux
http://www.senat.fr/leg/pjl22-569.html.Aux
http://www.senat.fr/-
http://www.senat.fr/-
http://www.assemblee-nationale.fr/dyn/16/textes/l16t0158_texte-adopte-seance
http://www.assemblee-nationale.fr/dyn/16/textes/l16t0158_texte-adopte-seance
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la gestionadministrativedu greffedujugedel 6 e x ®aumcbmmiseaire
de justice. Il est prévu que les nouvelles dispositions entrent en vigueur a
une date fixée patécretet, auplustard, &L ui I | et 2025enet qubd
principegtappl i cables aux cessions -des r
cédures dsaisie desémunérations autoriséasettedate*,

Au regarddesavantagegscomptésl 6 utell@évolutiondu droit francais

des proc®dures civiles dbéex®cution, o
tielle de |l a saisie des r®mun®rations
S i l e principe sur | equiedi nisli fgeupdoesne

moigne notammefitla résolution adoptée par le Conseil national des bar
reauxle 12 mai 2023%7,| 6 a r4¥ dedalloen.20231059d 6 or i eeht at i o
deprogrammatiomlu ministéredela justice20232027i dontlesmodalités

d 6 a p p |lvontémetltérieurementéfiniespardécreenConseild 6 £1 a t
ifemporte | dapprobation. Pl usieurs r
sens.

22Cons.Const.,16 novembre2023,n. 2023855 DC, points 122 et s.

2 JORFN.0269.21 novembre2023.

%Des d®rogations ou att®nuations sent pr®
dente ou une contestation a ®t ® pr®sent ®e a
nouveaudispositif.Loi n.20231059,20 novembre2023,art.60, X, al. 4.

%51.0i n.20231059, art. 60, X, al. 1 et 2. Plus précisément, selon le troisieme alipéandu

X de Il darticle 60 de Il a | oi du 20 novembre 20
autoris®es “ | a datie pbbdntirf®d seomtvitguensrmidles a
sdil est commissaire de | nigeprésergé aladrocétlue parum®anc i e

commissaire dgustice, la procédure est transmise a la chambre régionale des commissaires de
justice du lieu ol réside le débiteur pour son attribution & un commissaire de justice. A compter
delatransmissiomela procédureaumandatairelu créancieiou desonattributionauncom
missairede justice,le créancierdisposea peinede caducitéde la mesureen cours,d 6 wélai
detrois moispourconfirmeraumandataireu aucommissairele justicesavolontéde pour
suivre la procédure de saisie des rémunérations selon les nouvelles modalités. Les modalités
doapplication du pr®sent alin®a sont fix®es pal
sur | es dispositions relatives 7~ | 6entr®e en v
desrémunérationsellesqueprévuesdansle projetde loi de mai 2023,voy.égal.Avisdu Conseil
d 6 £r1.486855du 2 mai2023,point31.

%\oy égal. F. Giomarp, Projetdeloid 6 o r i eetdeprdgriaronmatiordu ministérede la Justice:
uneréformemodestgourla justicedutravail,in Revuededroit dutravail,2023 p.432.Seloncet auteur,
Al 6intervention syst®matique doéun |pamieune m°® me s
garantiemportantedel 6 ® qudesir br €s 0 .

ZDans cette r®solution, | e Conseil national
judiciarisatioretal 6 a b de¢ontcostréledujugepréalablemerdlamiseent u vd &u n e
tellemesured 6 e x ®T ot et® d ® n onencesurequinepeutq u 6 a g aprécarigér
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5. Uneréformesimplificatrice

Lasi mpli fication attendue de 1% r ®f o
gui s 0 o pégimesdessautremidsies mobilieréy

Surleplanformé&, tout ddéabord, on degut me
dispositiongrocéduraleslepuisle codedu travail versle codedesprocédures
civilesd 06 e x ®% mettantimen celaa une situationqui ne favorisait pas
l a ficoh®rence et Alraidirk,ilescode dultravail®nseu dr o
vera notamment les articles L. 3252 L. 325257 présentés comme des
fi di s p oaativesalapmosectiondus a | &' ayamttiait aucaractéere
saisissablelessommesgiuesatitre derémunératioft.

Sur le plan substantiel, ensuite, cette déjudiciarisation partielle est
conguesur le modéledesautresprocéduresle saisiesmobiliéres En réalité,

des plus d®munis et |l eur ®l oignement-du jug
CNB-RE_202305-12_PJL _justice-Saisie_des_remunerations%5KFok%5d.pdf?Ar
chive=131491395967&verif=4803124803154731524775494700254505374763064803044888244802

74.

% Loi n.20231059,art.47,VI.

®Cet alignement ndest pas total. Par-exempl e
néralement leur pendant parmi les mesgrésn s er vat oi res, cela noest pa
rémunérationslu travail,infra n.9.4.

30 Exceptionfaite dessituationsdanslesquelleses procéduregivilesd 6 e x ® sontt i o n
pratiquéessurles biensdesEtatsétrangers.VoyG. Pavan, Le renforcementdésmmuni t ®s doex ®c L
internationalesin R. Larer (dir.), Le 16anni ver saire du Code des proc
tion, LexisNexis2023,p.31.

L 6enjeu ndest pas seulement th®oriqgue. Sur
duralediéesala placedesdispositiongelativesa cettemesured 6 e x ® foreéeauseimdu
code du travail, voy. C. RotH, Les compétenceslu JEX mobilier depuisle 1 janvier 2020: les saisies
desrémunérationst lesautresin Gaz.Pal.,20 juin 2023,p.11.

32Concretement: la dated 0 e nen applieationde la réforme les articlesL. 32528 a
L. 325213 du code du travail seront abrogés (bd0231059, art. 47, Il, 2.) et la section 1 du
chapitrell dutitre ler dulivre Il ducodedesprocéduresivilesd 6 e x ® setagniicbietes
nouveawarticlesL. 212-1 a L.212-14.Par ailleurslesdeuxarticlesdelasection 2 Di sposi ti ons
particulieresala saisiesurlesrémunérationslesagentg u b | deaemémnechapitrei dont
les dispositions ne subissent pas de modifications substanfigdl®nt, quant a eux, été renu
mérotéset deviendrontesarticlesL. 212-15et L. 212-16 (Loi n.20231059,art.47,1V, 4.).Bien
entendu, dans un second temps, les dispositions reglementaires du code du travail régissant cette
procédure (C. trav., art. R. 3282¢t s.) devront suivre la méme évolution et intégrer la partie
réglementairelu CPCE.

BEN cesensyoy.Etuded 6 i m @ mai 2023,p.322.

*1bid, p.327.
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|l e processus dbéalignement a d®j23 commi
mars 2019, parl 6 i n c o rdp cetteprocéduredansles compétencedu
jugedel 6 e x ®t &1 & adglmpoursuivreetdel 6i nt ensi fi er.

6. Uneréformepermettanta| 6 £de faite deséconomies

Lesenjeuxbudgétaireslela réformesontclairemenimis enavantdans
| 6®t ude doi mpSaannexéauwprojdt dana. ill y estdirzligué
quelaréformeprojetéepermettraitil 6 £defaire desubstantiellegconoe
miestantencequi concerndesfraisdenotificationdesacte$® (4,2millions
déeuros), quden t ermelsl idoen¥nlacsdsgetiarsoasl )a r |
baissedel 6 a c desservices® jugedel 6 e x ®eonsécutivancette
moderni sation proc®durale devdeait p
magi strats exer-ant | es fgefiiecsififectass de |

ce contentieux 0 et une ddédvmhoesi
etderecetteglestribunauxj udi c®% ai r es o

Assurément, on ne saurait privilégiema s ol uti on dbune
flux juridictionnels qui serai-t ani
sation managériale de la justice. Néanmoins, lorsque des économies peuvent
étrefaitessansquecelas 6 o @udétranentdela qualitédu servicepublic
delajustice,l 6 a r gretrowetdutesapertinence.

7. Uneréformeconformeaux standardseuropéenglel 6 e x ®c ut i on

Avec raison, dans | 6®tude doéi mpact
réforme relative a la saisie des rémunérations se recommandent du respect

A

desexigencesonsacréeparle Conseildel 6 E u% Qn [e sait,depuispres

% Unrenvoiacesdispositiongducodedutravailestd 6 a i expressémempérédans
le nouvelarticleL. 212-5 du CPCE.

®Etuded 6 i mp mai 2023,p.331.

3”Le nombredelettresi simplesourecommandéesvecdemandel 6 aderéceptiori
adressées par les juridictions aux parties est évalué a 946 000.

#SurcettequestionC. RotH, Lescompétencedu JEX mobilier depuisle 1* janvier 2020:les
saisiesdesrémunérationt les autres in Gaz.Pal.,20 juin 2023,p. 11.

¥Etuded 6 i mp mas 2023,p. 331.
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dbéutnreent ai ne dbéann®es, l e Conseil d e
am®lioration de | 6ex®cution des- d®ci s
damentauxgarantigarla Conventioreuropéenndesauvegarddesdroits

de I 6homme et des | ibert®s fondament a
dence de | a Cour europ®enne des dro
plusconnude et t e acti on. La concernant,

tencede! 6 a deprfhdipe Hornsbycontre Grécedu 19 mars1997°danslequel

la Cour affirme, de fa-on impli-cite,

cution des décisions de justice dans un délai raisonnable, en rattachant ce
droit aux exigences du droit & un procées équitatibepuis, de trés nom
breuses affaires, soumises ~ | 6examen
mer cette solution et doaf*fAingienest|l a pol
il not ammeluntari ardre ltaliedurlt janvier 2004, dans lequel
| 6 e x i decedroitestexpressémertonsacred.

Cependant, aussi importante sglie, cette jurisprudence ne résume
pas, ~ elle seule, | 6action du €@€onsei |
convientde rappelerl 6 ® | a bdelr @it mpp ReconamandatiorRec.
(2003)17duComitédesMinistresaux Etatsmembresenmatiéred 6 e x ® c ut i o
des décisions de justice du 9 septembre 200ans le prolongement de-la
quellelaCommi ssi on europ®enne pour | 6eff
successivement adopt® |l es ALignes d
1 u vdelarecommandatioexistantedu Conseildel 6 Eusud pe& x ®c u
ti 6w 17 d®cembre 2009 et |l e AGui de
d 6 e x ® desdédisomsdej u s tdu Xl dé@embre2015”. Cesdifférents

“Clbid, p. 326.Le respecidu cadreconstitutionnely estégalemenvisé:ibid, p. 325.
“Re(.n.18357/91.
“2Conventioneuropéenneesdroitsdel 6 H o ramnGes]1.
“Sur cette jurisprudence, voy. NriEEroet G. Rvan, Jurisprudence européenne en matiére
d 6 e x ® daustgnification et de notification: Cour européennalesdroits del 6 h o e @aur de justice
del 6 U reurapéennd)IHJ Publishing2¢éd.,2023,306 p.
4 Req.n.21463/93.
“G. Pavan, La jurisprudencede la Cour européennalesdroits del 6 h o sumed e x ®foraég i o n
in M. Schmitz (dir.) et P. GeLen (coord.),Avoirs dématérialisés et exécution forcBeuylant, coll.
Pratiquedu droit européen2019,p.57.
“Cette Recommandation d®finit les stamdards ¢
matiérecivile etcommerciale.
47TCEPEJ (2009), 11REV2, 17 décembre 2009. Ce document a pour fthdlig s s wur er | 0 e
fectivité desstandardguropéenslel 6 e x ®énuntériéatansla Recommandatioprécitée
du Comité desMinistres.A cet effet, les 82 points de cesLignesdirectricesappréhendenta pro-
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textesontencommund 6 a f fnonseulementueles6é a g @Wtex ®c ut i on
T parmilesqueldigurentlescommissaireslejusticefrancaisi devraientavoir

la maitrisedela conduitedesopérationsl 6 e x ®¢(aumadyent 6 ufinde®
judiciarisation partielledpr ocessus “dbed®unei Doéntr

de I a fonction de mise 7 ex®cuf)h on en
mai s ®gal ement que |l es £tats membre
veiller © accroitre la équalit®d de

fi Gu ideklbonnesp r a t P!ganteegroupéesouscettequalification gé

bl ®mati que de | dex®cution de fa-on globale et
sembldesprincipesqui régissentesprocéduresl 6 e x ® etcetixqubconcernentespro-
fessionnels charg®s de | e urUNONINSERNATIONALEDESU V I € . F

HUISSERSDEJUsTICEL e s Li gnes directrices de poarleGiomi€) sur |
INsTITUT JacQUES IsNARD Juris-Union n.5,février 2011,125p.

“®CEPEJ,Gui de des bonnes pratiques en matCEPEle ddex®
(2015)10, 11 décembre 2015. Le concernant, voy.A&N? fiLe Gui de des bonnes
laCEPEJsut 6ex®cution des d®c chsiizdin)set B. Geden (coord.), r e s 0,
Avoirsdématérialiségtexécutiorforcée préc. p.45.

4]l résulte du point 33 delsignes directricesie | a CEPEJ sur @Al 6ex®cut
d 0 e x ®définispadarioi dupaysdevraientavoirlaresponsabilitélela conduitedesopé
rationsd 6 e x ® aansle cadnede leurs compétencesellesque définiesparlal o Cedpoint
se poursuit en pr®ci sant engsagerldpessibilféfjtedes agentee mbr e
ddex®cution soient seuls comp®tents poaes : ex®c
en forme ex®cutoire [et] r®aliser | 6endeemble d
| 06 £damsléquelise x er cent 0.

S0CEPEJ,Guidedes bonnes pratiquepoint 11. Cette solution concerne la répartition des
fonctions entre | es agents dbdébex®cution et | es
mat ®riels ddédex®cution, il est pr®coni s® que | es
al 6 e x ®destitresezéeutoiregjui leurssontsoumisetdevraientavoirla maitrisedu dé
roulementdu processudl 6 e x ® dnwarsensentsauf exception|l estindiqué que les juges
nedevraienétresaisisq u 6casd 0 i n cdordeatiewbasixqueldesopérationsl 6 e x ®c ut i on
peuvent donner lieu opour délivrer certaines autorisations. En somme, pour la CEPEJ, afin

déaccro’ tre |la c® ®rit® de | 6ex®cution et | i mi
titres exécutoires ne devrait pas étre systématiquement subordonnée a une autorisation préalable
déun juge et | a proc®dure civile dbéex®cuti ol
d 0 praoces.

S1CEPEJ,Guide des bonnes pratiqugmint 12. Cette solution est, quant a elle, relative a
| 6i de n tdesfprofessidnmelcompétentpour mettre a exécutionun titre. Elle privilégie
le modéledansequelunmémeprofessionne{ | 6 h wejustied/cemmissairdejustice)est
comp®t ent pour r®aliser sinon |6int®gralit®, C
prévuespar la loi nationale Cettesolutional 6 a v ath& cafgfes professionnelune vision
plus compléte de la situation du débiteur et de la relation qui le lie au créancier. Son irgluence
|l a strat®gie proc®durale doex®cution “peagmpl oyer
d 6 steéquilibreentrelesdroitsetintérétsenprésence.
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n®rale de o6qualit®d, diff®rentades pr ®c

proc®dures, qubdau n®cess &des@éanciers pect
comme des débiteursi au cours de leur mise en 1 u v Awrementdit,
cette qualification g®n®rale de | a

renvoieal 6 a f f isuivemdlatjuelleaesprocéduresioiventétreefficaces
etéquitables.

Ainsi, la consécration européefittku  dr oit 7 | 6ex®cut i
se prévaloir les créanciers, ne signifie pas la négation des droits des débiteurs.
Cet imp®ratif semble pleinement res
1059. Il apparait eeffet que cette déjudiciarisation partielle, qui prendriziss
débune nouvelle r®partition®edles f on
commi ssaires de justice, y soit con-u

étrerespecténtrelesdroitsetintérétsliégitimesdescréancieret desdébi
teurs.

8. Efficacitéaccruedela nouvelleprocéduredesaisiesdesrémunérations
8.1.Unenouvellerépartition desfonctions

La loi n. 20231059 abandonne la solution imposant une autorisation
préalabledujugedel 6 e x ®a wjt a wpnél/deduciriquiemealinéade
| 6arti &6l eduL.code3 de | 69 Canfarménertaui on |
droit commun, il est pr®vu que | e | uf
sollicité pour opérer un contrble posteriort®. Par un effet de balancier, il
s 0 e rapnévistonde nouvellesprérogativepourlescommissaireslejustice
ainsi que |l a cr®ation déun nouv-el out
mériquedessaisiesdesrémunérations.

52CEPEJGuide desbonnespratiquespoints34 et s.

¥Ce droit b®n®ficie ®galement dbéune protecti
expresse dans |l a Constitution, | e Conseil cons
clarationdesdroitsdel 6 h o et dueitoyendu 26 ao(t1789pourle consacrerCons.Const.,6
mars2015,n.2014455QPC; Cons.Const.,10 novembre2017,n. 2017672 QPC; Cons.
Const.,16 novembre2023,n. 2023855 DC, point 125.

% Sontsurtoutconcernéde jugedel 6 e x ®atleigreffedutribunaljudiciaire.

%5 Alinéa dontla suppressioestmentionnéeaupointlll del & a r t delalbi du2@ 7
novembre2023.
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8.2.Denouvellegrérogativeourlescommissaireslejustice

8.2.1.Recentrel 6 o fddjugedel 6 ex ®cuti on

Dans | e nouveau dispositif | ®gi sl at
rduit et Arecentr [ ®kedenier devermamt poarc c e p t
| 6essenti el un organe de r eacpoodr s. D
exercéendroit positif parle jugedel 6 e x ®eastaonhféréaucommissaire
dejustice.

Le d®sengorgement des juridictions
sontattendus tant au stade du d®sdnencher
déroulement.

8.2.2. Au stadedu déclenchemende la procédure: desempruntsaux autres
saisiesmobilieres

8.2.2.1.Des solutiongprouvées dand 6 a uprocéglges civiles e x ®c ut i on

Lasaisifdes r®mun®r ations ®tant une me
suppose que | e cr®ancier soit mu n i
créance liquide et exigible. De méme, dans le noudegositif |€gislatif,
on retrouve certains actes qui s
proc®dures civiles dbéex®cuti onidmob
factureassezlassiquéd régissantesobligationsetlesmodalitésd 6 e n-g a g e
mentdela responsabilitélestiers saisis.

6ap
il

%A celas 6 aj aasdvautiansconcernanta procédurepplicabledevantcejugeet
notammentun alignementdesmodalitésd 6 a s s ietslé rapréseatatiorsur le droit commun.
I'l est ainsi propos® de suppr-4doeade dedpuocédures mi e r
civiles dbéex®cution, la mention -dducod®edutrme d®r o
vail, Loi n. 20231059, art. 47, IV, 1. A titre de comparaison, en droit positif, les parties peuvent
se faire représenter par un avocat,afficier ministériel du ressort ou par le mandatéimuni
d 6 upmoeurationi de leur choix,a compareravecCPC,art.762.

Conseild 6 £ &visn.406855; Etuded 6 i m @ mai 2023,p.327.
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8.2.2.2.Actesde commissaireale justice
8.2.2.2.1.Deuxactes

Le déclenchemerdela nouvelleprocédureestrythméparla rédaction
successive de deux actes: un commandeetam proceserbal de saisie.
Ces types dbéactes sont bien connus
lieres.

8.2.2.2.2.Commandement

Telle que d®crite dans | éarticle 47
la nouvelleprocédurele saisiedesrémunérationslébuteparla signification
déun commawmdeée®&keint eur . S6i l sbagit i
mandement de payer | es sommes d-ues, [
ment de tenter de trouver un accord avec le créancier ou, du moins, un
commandemeraudébiteurd 6 a asepréasenteal 6 o fddfconmmessaire

de justice afin déy entamer uepredi al og
mier alinéa du nouverticle L. 2123 du CPCE di spo-se qu.
dement de payer somme | e d®bdéfaucar de
participer ° | 06®tablissement dbébun a
paiementde cellec i $ousréservedes précisionsqui serontapportéespar

la suite surce poiff on peut i cCi souligner [ 0in

amiable dans le cadre de cette procédure, tout en remarquant que les dispo
sitions relatives a cette voie amiable comptent parmi celles qui ont le plus

été concernées par les modificatiodgdactionnelles successives réalisées a

| 6occasion des trlayamn®@yv plag | gum&inlt an § est

de d®terminer | a place idoine que doi
le domainedel 6 e x ®forcéedesdétisionglejustice.
Dans | a m°me veine, ce nbdest qguodu

commandement que le créancier peut faire procéder a la saisie entre les mains
del 6 e mp ldesgndébiteut®. Il y a doncunepériodepouvantidéale

%8 A distinguerdela 6 ¢ e sdeskr ® mu n ® rqai estviséedandle projetd 6 arlt i c | e
2121 du CPCEPour sb6acquitter du paiement de -leurs d
sibilité de céder, a un ou plusieuts leurscréanciers, une fraction des sommes qui leur does
atitre derémunératiorviséesal 6 a rLt 32521 du codedu travail.

®Voy.infra n.9.3.2.1ets.
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ment étre mise a profit pour permettre un dialogue entre les différents pro
tagonistes.

8.2.2.2.3.Procésverbal de saisie

En | 6absenweer bhdael pdréoacc csor d concl u e
créancier sur les modalités de paiement de la dette, la procédure se poursuit
aveclas i gni f i cat iverbal de saisimau fierssaisi. A peine de ca
ducité du commandementette signification doit étre réaliséedansun délai
detrois moisa compterdela délivrancedudit commandemefft

8.2.2.3.Collaborationdu tiers saisi.

Comme dans toutes les procédures impliquant un tiers saisi, des obliga
tionssontmisesa sachargeetdessanctionsontencouruegncasdeman
quement.

8.2.2.3.1.0bligationsdu tiers saisi

Uneobligationdéclarativencombeautiers saisi. Touttommecelaest
auj ou exwydpard i6 a rLt 32529 du codedu travail, ce tiers esttenu
de déclarerau créandier ddune part, |l a dAsit-uatior
biteursaisiainsiquele i mo n tde@mrémunératiov e r ¥ &edernief®
et, dbdautr e pa rsaisies hdenmistratiges a tiers désenteusoa i S i
paiementslirectsdespensionalimentairegjui sontencoursd 6 e x ®¢ ut i on
IIn & paintbesoind 6 i n Eiiswlt éeirmp alesavainsid  a uptor e s
céduresd 6 e x ® somtenicaurset,singulierement;ellesquii enmatiére

8 CPCE,houvelarticle L. 212-2, al. 1°.

61 CPCE,nouvel article L. 212-6, al. 1°". Ce délai et la sanctionde la caducitéencourue
encasdenonrespechesonttoutefoispasapplicables o r s gracésuerbald 6 a caé@r d
établidanscedélai(ibid, al.2).

62 CPCE, nouvel article L. 238 . & noter qudil auiprécisé qu®t ® pr ®
la déclaration du tiers saisi doit étre réalisée aupres du commissaire de justice (et non-du créan
cier).

BEn pr®voyant express®ment que | 6obligation
également sur le montant de la rémunération versée au débiteur, le projet de loi est plgaerécis
nel 6 & 6 & c tédaetiorided 0 a rLt 32529, B,du codedu travail.

8 CPCE,nouvelarticle L. 212-8, 1.
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alimentaireoufiscalei permettentinrecouvremenprioritaire dessommes

dues ; la pluralité de procédures éloignant la perspective pour le créancier
d 6 o b som dli Saisi par des députésqui contestaienta constitutionnalité

du nouvehrticle L. 2128 du CPCE prévoyant cette obligation déclaratere,

Conseil constitutionnel i ndi gque quce
| 6 e f fdelapmocédura®esaisiedesr ® mu n ® retmietireem U/ r e
l e Adroit déobtenir | dex®cutionesdes d:(

différentsr ensei gnements devant °tégad comm
a la nature de ces informations, les dispositions contestées doivent étre
interprétéesommeimposantal 6 e mp dedrgnsmettréesseulesnfor-
mations strictement n®cessaires-" 120
suit en affirmant que, fAsous cette r
atteintedisproportionnéaudroit aurespectdelaviep r i ¥.® e 0

Telle que prévue dans la loi 20231059, cette obligatiodéclarative
sedoubled 6 uabl@ation de paiementA ce titre, il incombeau tiers saisi
deversemensuellemerit entrelesmainsdu commissairelejusticerépar
titeurs® i lesretenuepourlesquelleda saisiedesrémunérationgstopérée
fi d aleskmitesdessommesdd i spofl.i bl es 0

e
®

8.2.2.3.2.Responsabilitéu tiers saisi

Afin de renforcer | 6efficactéiiles® de |
prévuquela responsabilitélu tiers saisii a qui le procésverbala étésignifié
I puisseétreengagéé o r sngnerdpiit pascorrectemensonoffice.Tout
déabord, sbdbagissant de son obl-imgrati on
alinéa du nouvel article L. 27224 du CPCE, | e ft saesr s s ai
motif Iégitime,de procédera la déclarationprévueal 6 a rLt 21Z8loiefait
une déclaration mensongeére peut étre condamné par le juge - anardie du
cr®ancier sai sissant ou i nt-evilewsanmant ,
pr® udice dbéune condamnati omémdbirelees do
montantdel & a m eivilelestinférieur ou égala 10 000 euros.

% CPCE,nouvelarticle L. 212-8, 2.

% Cons.Const.,16 novembre2023,n. 855 DC, points 124-126.

\Voy.infra n.8.2.3. ets.

68 CPCE nouvelarticle L. 21212.A rapprocheiavecle premieralinéadel 6 a cattialee |
L. 325210 du codedu travail.
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Dans la version initiale du projet de il était prévu que les déclarations
i nexactesd soient s anQenpeomdakrets, dcee llaa
étéretenudansle texte définitivementadopté&®.

Ensuite, sbéagissant de | éobligation
proc de pas aux versemehd,s @& ®viusr s 4
unecondamnati on fAau pai ement des ret
r ® & sAde sujet, la loi n. 2023059 est moins détaillée que ne le sont les
di spositions du deuxi me-1l0al dode®ua de
travail, notamment en ne pr®cisant
noncer cette sanction doéofficec:-tfPar ai
2, il est mentionné que ledit tiers peut former un recours condébitur,
maisseulemengaprésmainlevéede la saisié®.

8.2.3.Au stadedu déroulementlela procédurel 6 a v = mlefinonmmi ssai r e
dejusticer ®parti teur o

8.2.3.1.Un nouvelacteur

Léinstauration du Acommi ssaire de
saisie des r®mun®rationso est un app
laissant quelques questions en suspens (qui seront sans doute traitées dans les
d®crets doappl i-t0aStapporte Yles préciaions suri cetta . 2
institution et surlesmodalitésde sadésignation.

8 rapprocher du derni er -8ktidndaxiéndeealindadda ct uel
| 6 a rLt325210du codedu travail.

"¢ | a faveur doun amendement, | e S®R®2Z avait
2023, adopté par le Sénat le 13 juin 2023. Cet adjectifré@iparu dans le texte adopidr la
commi ssion des | ois de | 6Assembl ®e n-anissioo,nal e | e
sur |l e projet de loi, adopt® par |l e S®aat dobol

justice20232027,n.1346.

Https://mww.assemige-nationale.fr/dyn/16/textes/I16b1440 _testsoptecommission.

"Rappelons ° ce pr opos-9ducae dudravalnavisé pagmon i c | e
plus |l es 6d®cl arations inexactesd dans | e doma
lesemployeurdierssaisis.

"2CPCE,nouvelarticle L. 212-14,al.2.

3C.trav.,art.L. 325210,al.3.


http://www.assemblee-nationale.fr/dyn/16/textes/l16b1440_texte-adopte-commission
http://www.assemblee-nationale.fr/dyn/16/textes/l16b1440_texte-adopte-commission
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8.2.3.2.Institution du commissairele justicerépartiteur

Tellesque décritespar la réforme les opérationgle saisiesont placées

sousla directionduii ¢ 0 mmi degusticer ® p a r tagitjuensentioute
nouvelleactivité supposaineformationprofessionnell@daptéeA cetégard,

il aétédécidéde modifierl 6 a rl6dek 6 e r d om201& T28de 2 juin
2016relativeaustatutdecommissairelejusticeafin decomplétedesattri-
butionsde la Chambrenationaledescommissairesle justice enlui conférant

cellefi d 6 a sl sOuorr egra deia $oamiatiormécessair@ [cettelact i i t ®0

Si tous les commissaires de justice en activité sont éligibles & une telle

formation,en pratiquetous ne la suivrontpas.ll faut déslors que les justi-

ciables et les professionnels du droit soient a méme deletier facile
ment.Surce point,il revienta la Chambrenationaledescommissairesie
justice fde diffuser annuell ement |
satisfaita cettef o r ma®tLi6oorpdp o d & wdiffésior®annuellede cette

liste semblefonction de la duréede la formation spécifique Si la duréede
cetteformationestinférieurea un anetsi plusieurssessionsle formation

sontprévuesdansune mémeannéepne actualisationde cettelisteal 6 i ssue
dechaguesessiordeformationseraitprobablemenpluspertinente.

En I 6absence de pr®cisions compl ®
ne suivent pas cette formation spécifique ne pourront pas assurer les fonc
tions de O0r®partiteurd. On per-o0it

O0sp®cialisationsé d®crit au-tl8adulbi cl es
novembre 2019 relatif a la formation professionnelle des commissaires de
justice et aux conditions db6acc s °
activité sur le territoire national et accroitre les pobsibide choix des
créanciers, il faudrait pedtre parallelement intégreette formation spé

cifique danda formationprofessionnellénitiale detouslesfuturscommis
saires de j ust iaminimaQimporte qgeucétie formation s oi t
spécifiquei al 6 at tdestdmimissairesie justice déjaen activité ou, le

cas échéant, des futurs commissdirdébute suffisamment en amont pque

les professionnelforméssoientdéjanombreuxau momentdel 6 e Bt r ® e
applicationde la réforme.

“CPCEnouvelarticle L. 21214,al. 3.
5Loi n.20231059,art.47,1, 2., portantcréationd 0 paint4 bisauseindel 6 arlbi cl e
del 6 or d om20E6728 du 2 juin 2016.
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8.2.3.3. Désignationdu commissairede justicerépartiteur

Dans | e contexte dobébune proc®dure de
missairerépartiteurestdésigné danslesconditionsdéfiniespardécreten
Conseild 6 £1 ala demandedu créancier, parmceux qui figurent sur la
liste diffuséeacettefin etactualiségarla Chambrenationaledescommis

saires de justice La | oi comporte une pr ®ci s
est indiqu® que | e commissaire de |
Chambre nationale des commi ssaires
| 6originalit® de cette mission.-Si da

cution des titres exécutoires, le commissaire de justice agit en sa double qua
|l it® de mandataire du cr®ancier et
endossée rolederépartiteula premiéres 6 e fafipeofit dela seconde.

Par ailleurs, plusieurs précisions complémentaires devraient figurer dans
l e(s) d®cret(s) dbéapplication et, cel
de la compétence territoriale de ce nouvel acteur.iSo# qui est fort vrai
semblablé onconsidérequecetteactivitéfait partieintégrantedela mise

ex®cution dbéun titre et | a soluti
de | a cour dbéappel de |l eur r®sidence
s 6 algd uatteité 6 a u t o etdanechoix d 6 uaorapétencenationale
estenvisageable.

Trés logiqguement, une fois que le commissaire répartiteur a été désigné,
son identité et ses coordonnées sont communiquées au tiers saisi-et au dé
biteur™.

Il aalorspourmissionderecevoirlespaiementgnprovenancelutiers

saisietde | es reverser au cr®ancier-saisi
ciers, il est chargé de répartir les fofids Lé6expos® de ses fo
deux br ves remarques. DObune padest, il

fonctions d®volues aujourddhui dau gr e
dossier) et au régisséufpour le maniement des fonds) du tribunal ju

diciaire. Cette concentration estensoisneur ce de simplific
part,on observeguele systémede concoursentreles créancierglemeure

Sldem

7 CPCE,nouvelarticle L. 212-9, al. 1°".
8 CPCE,nouvelarticle L. 212-9, al. 3.
® CPCE,nouvelarticle L. 212-9, al. 2.
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inchangé au regard du droit positif. La loi prévoit aégdrd que tout créan

cier muni déun titre ex®cutoire con
i p eseidindreauxopérationglesaisiedéjaexistanteparvoied 6 i nt er ven
ti ®noll ndest donc poi ntdesaisiedesfiéon de
munérationsd 6 effet attributifimmédiatsemblablea celui de la saisie

attributior??. L6®ventual i t® de |l 6i nterven
doéaill eurs | 6objet de pr®cisions comp
aindiquer que lesouveaux articles L. 2312(P?et L. 21211%du code des
procéduresivilesd 6 e x ® epranmenensubstancéesdispositionsau
jourdodéhui i nNs®r ®es r esPett.t325¥2dment a
codedu travail.

8.2.3.4.Questionensuspens

Telque visée danslaloin. 20230 59, <cette institutioc
de justice r®partiteuro | aisse Pplusie
qué, ce dernierdoftt re consi d®r ® comme un Ati
comme le mandataire dur ®anci er . En pr®vention d
t®r°ts, cela permet dbébexclure |l a poss
lejugedel 6 e x 0 to ic adréd sidarwestatiomlela mesure. Toutefois,
|l a qguestion se pose de savoir soil pe
| 6entame de |l a proc®dur e, a ®t ® solli

débiteur et/ou le procegerbal de saisie au tiers saisi. Si ce cumul est interdit,
peutil s 6 adgbi atommissairelejusticetravaillantdande mémeoffice?

Plus g®n®ral ement, il r@sul te de | ¢
projet de loii et, par extension, ceuxde lafon 6 ont pas t4r® pr
périencesetrangered. On peutle regretterCelle deshuissiersde justice

80C.trav.,art.R.325234.

8LCPCE,nouvelarticle L. 212-2,al. 3.

82CPCEart.L. 211-2.

8Dans son premier alinéa, ce nouvel article retient le principe suivant lequel, dans le cas
déune intervention, | es f crésBraendes causes légitimesnde e n t e
pr ®f ®r enceod6. Principe dont |l a port®e doit °tre
selon lequel files cr ®apnrciesse sr @dsa ndsu ell d cersd rl ee sc rpd iuss:
sans que cellesi puissent excéder un montant fixé par décret, sont payées prioritairement dans
lesconditionsfixéesparcemémed ®c r et 0 .

%Aux termes de ce nouvel article: AERr cas de
quelleune cessiona été antérieurementonsentiest régulierementotifiée,le cessionnairest
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belgesi dont le statut est trés proche de celui des commissaires de justice
francaisi aurait sansdoute été desplus intéressante€n effet, les huissiers
dejusticebelge® assumentettemissiond 6 a gépantiteudelonguedate
dande cadredela procéduraledistributiondu produitdela saisiedebiens
mobiliers,appeléda procédurede distributionpar contributiorf®.

8.3.Un nouveloutil: le registre numériquedessaisiesdesrémunérations
8.3.1. Transparencgatrimoniale

Laloin.20231059 fait Tuvre novatrice sur
patri moniale, avec |l a cr®ation dbune
gi stre num®rique des saisies des r ®mu
expériencesgtrangéresvisiblementinexploitées auraitsansdouteétébé
néfiquepourparfairela réforme.

8.3.2.Une nouvelleplateformeinformatique

8.3.2.1.Al 6 ® gl & ruphoeédurede saisiedesrémunérations

Aux termes de | dart i cl-¥594l&stprdcisé 2 A,
gue | a Chambre nationale des commi ssa

r e s p o n%, arbregistre tn@n@rique des saisies des rémunéréti@ans
desconditiondixéespardécreenConseild 6 £prisapresavisdela Com

de droit r®put® intervenant pour | es sommes
avec doOéautres cr®anciers sai si snemendnsadavart®n r e ma
geusement ®t ® pr®f ®r ® " celui de 6ésaitlddussantd
codedu travail.

®Etuded 6 i mp mai 2023,p2326.Au titre des6 ® | ® rdednoit s 0 mp @ris @M
considération) estindiqué:6 n ®a nt 6.

86 Cetteprocéduraledistributionestdiligentéeparl 6 h u degustice@yantconduitla
procédurede saisie.

87 Codejudiciaire belge art.1627ets. G.oe LevaL (dir.), Droit judiciaire, Tome2, volume
3, Larcier,2021,p. 210.

880n comprend que la mise en place de ce registre électronique doit étre réalisée et fi
nancée par la profession des commissaires de justice. A titre de comparaison, sur la vétusté du
progiciel informatique aujourddédhui wutil-i s® par
rations, voy. C. BtH, Les compétences du JEX mobilier depuiselgafivier 2020: les saisies des rému
nérationsetlesautresin Gaz.Pal.,20juin 2023 p.11.
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mi ssion nati onal e lidedés (CBIL)NcE mgistnad tougue e

déabord vocation ~© faciliter |l e d®c
uneinterventiomd ans cette proc®dure, en per.
formations n®cessaires ° | 6i denti fica

teurs, des d®biteurs saisis, des cr®anc
ainsiquefi | canservatioretla miseadispositiondesinformationsnécessaires

| 6identification du premier c+®anci
missairedejusticer ® par ti t eur 0.

En pratique, le commandemeitdont la signification au débiteur
marque le début de la procédiirdoit étre inscrit, par le commissaire de
justice®, sur ce registfé Il en va de méme pour le proeésrbal desaisie
signifié au tiers saisf™. Par ailleurs,doiventy étre mentionnéeg 6i detnt i t ®
lescoordonnéeducommissairelejusticerépartiteurqui aétédésignépour
mener a bien une procédure de s&isi@8i la loi vise ainsi les informations
pouvant figurer dans ce registre, il demeure en revanche muet sur les moda

| it®s doacc s “~ ces informations. SOi
vrait °tre | imit® aux commi ssaires
et que | 6i nf o rdavait énautuncas étne mdummdntieem n e

muniquée a des tiers, des telles précisions auraient pu avantageusement étre
apportées. Eu égard a leur importance, de telles garanties paraissent devoir
bénéficierd 6 upmogectionlégislativeet non,seulementieéglementaire.

De facon tres pertinente, aux cotés des saisies des rémunérations, doivent
étreinscritesdansceregistrelesdemandesde paiementirectdespensions
alimentaires 6 exer -ant sur des somMeOn dues
pourrait objecter que cette infor ma
tierssaisiesttenudedéclarel 6 e x i degprechdureslepaiementirect
des pensions alimentaires qui seraient en &ouls/ a lieu de rappeler ee
pendantgue cetteobligation déclarativedu tiers saisis 6 a ¢ ¢ enmépdnset
a la significationdu procésverbalde saisiedesrémunérationgr, il peut

8 Nouvel article 16,point 12.bisdel 6 o r d om20k6128.e

®Oncomprendy u & i6 ladg dornmissaireyui a procédéa la significationdudit com
mandement.

%1CPCE,houvelarticle L. 212-2,al.2.

2CPCE, nouvel article L. 212. A titre de comparaison, on peut ici regretter que cet
article ne précise pas que cette inscription au registre soit réalisée par le commissaire de justice.
Un simplerenvoiauxfi ¢ o n d fixéespardésretenConseild 6 £ estopédé.

% CPCE,houvelarticle L. 212-9, al. 3.

% CPCE,nouvelarticle L. 2135, al. 1°".
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étreintéressantl 6 a attéinformationplustot,c 6 -@-dire aumoment
dedécidersila significationd 6 eommandemergstpertinente.

8.3.2.2. A desfins statistiques

De méme, afin de pouvoir tirer des enseignements plus généraux sur
| applicat i on teditoire datienal,ol sst deinandé s laCham e
bre nationale des commissaires de justice de transmegtaguitement
au Ministre de |l a justice, non seul en
num®ri que, dans des conditionsmdsi x®es
égalementi urapportannuelrelatif ala miseeni u v deka procédurede
saisiedesr ®mun®fMati onso

8.3.3. DesexpériencegtrangeresvisiblementinexploitéesL & e x ebelgeldwe
fichier centraldesavis de saisies

La encore, il serait sans doute opportun de tirer les enseignements des
expériencesgtrangéregn matiérede rechercha@esélémentpassifsdu pa
trimoine du-adi®beée tedirdemtbielsitcati on des
ddex ®enudoursath 6 e n cdodbnuiébiteu?. Avec le i f i cchntrad r
desavis de saisie de délégationde cessionde réglementcollectif de dettes
etdep r o tcrédpadrla loi du 29 mai 2000,la Belgiquedisposesansdoute
del 6 desdispositifsnationauxdepublicitédesprocéduresl 6 e x ®leut i o n
plus abouti¥. On rappellera dbéailleurs que
Commissioneuropéenngoour| 6 e f f dedagustice,c@mmeun exemple
ded b o mprreast iegmateedd e x ®& ut i on

%Voy.supran.8.2.2.3.1.

%®Nouvel article 16,point 12.bisin finedel 6 o r d om201k61728.e

"Cequi n Opasétéfait, ainsiquecelatransparaide! 6 ® d & d engu® mai 2023,p.
326.

% Sur ce fichier, voy. not.G. e Levac, Le fichier desavis réaliset-il | & o b fixé pat e lEgis:
lateur,in lus & Actoresn.3/2013p.107;M. CareoNE, Fichier centraldes avidde saisiegle délégation,
de cession ede réglement collectif de detfes J.T., 2011/38, p. 781 ou encore les actesalioque
dédiéa la mémoirede CHARLES VANHEUKELEN publiésin lus & Actoresn.1/2011p.5 et s..Et
lesétudesde G. pe LevaL et S.Brus p.13;de M. Foraes p. 75 etde E. Leroy, p. 93.Voy.égal.,
parmi lespremiéres analyses,VaN beN HAsELKaMP-HANSENNE, La loi du 29 mai 2000 portant
cr®ation doun fichier central des avis de saisie, de ¢
modifiant certaines dispositions du code judiciaireJ.T., 2001, p. 257. Plus récemment, voyp6.
LevaL (dir.), Droit judiciaire,Tome2,volume3, Larcier,2021,p.77.
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Plus généralement, cette modernisation de la procédure de saisie des
rmun®r ations pourrait constituer |
ambitieusesurlaréformedudroit francaisdel 6 e x ®aonsistanbotam

ment dans | dintroduction déun fichier
précitéqui existeen Belgique Bien entenduil conviendraitdetenir compte
de | 6exp®rience acquise par |l es pra

concréetedeleur législationnationale.

9. Caractereéquitabledela nouvelleprocéduredesaisiesdesrémunérations
9.1.Coltde la procédure: une questionépineuse

Ainsi quecela a été indiqué, la réforme réalisée par la loi n. A0&5Dest

de nature 7 r ®dui ¥ ©r, nécaniqudn®pteun ee s d-
transfert de comp®tence au profit des
pour | es parties. En pratique, -les cc

lement mis a la charge des contribual¥feseront supportés par les personnes
impliquéeset, en dernierlieu, par les débiteurscommec 6 e frincipe le

cas pour le recouvrement des créances privées. Erceffiédymément adroit
commun des proc®dufesalcdrvs | b aimes xawal
exigée du créancier, le codt final de la procédure est supporté pableedé

La question de | 6®valuation de <ce cC«
r®mun®r ations O6r®nov®ed est ®pineus
entre un montant qui serait exorbitant pour le débiteur et un autre qui ne
permettraipasunejusterémunératiompourlescommissaireslejusticesok

licités. A ce sujet, silaloop re un renvoi ®at d®obeat
remet donc au pouvoir reglementaire, il est cependant remarquable que les
rédacteursle la version initialelu projet de lodu 3 mai 2023 aient pris

% CEPEJGuidedeshonnespratiquesen matiéred 6 e x ® desdécisimsde justice préc. point
43 etannexeoint7.

10Voy. supran.6.

%1par exemple, la répartition des sommes saisies par le régisseur install@awpesftedu
tribunal judiciaire est gratuite pour les parties. Il en venéene des activités assurées pariffe
de cettejuridiction.

2Des solutions dérogatoires sont parfois prévues, comme en matiére de recouvrement des
créances alimentaires. Gavn, Renouveau du droit frangais du recouvrement des pensions alimentaires:
quellesincidencessur la théoriegénéraledel 6 e x ® cirulusi& éctoPes,Larcier,2024/1,p.8.
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|l e soin de pr®ciser que ce Ad®wexst peL
visanta préserveret concilier les intérétsdesdébiteursgdescréancieret des

commi ssaires de justice, telles guobL
déex®cution ou du montant des frais
charge des d®biteur s, ™ ©opeutrmoir @hsal e me
cette pr®vision | a retranscription
doftat en date Idlu s26 amaiit 2010'2,3 s"gmwes dout
lespromoteurslela déjudiciarisatiorpartielledela procéduralesaisiedes
rémunérationsouhaitaienapporteisurundespointsd 6 a ¢ h o pdela me n t

r ®f or me af i n dibfaciletet@ttendeé poriard surclercolt i q u e
de I 6intervention du commi ssaire de |
prévisibleq u 6 estfarmauléeachaqefoisq u éstqlestiord 6 ®t s dr e
prérogativesde ce professionnéft®. Dans une certainemesureje I€gislateur

a pris en compte cette difficulté. Dans une formule qui réduit la latitude re
connue au pouvoir reglementaire, la loi n. 20239 énoncegue son décret
déapplication d®finira file nombre m
déune proc®dur e de Ylaiquestien po@esnent ® mu n
dite des frais doébex®cution appada t,
du codedesprocéduregivilesd 6 e x ® @wntoyendnd, umauvelalinéa

1] est ®galement pr® uUu qudun arr°t®lafi xe | a
compétencelescommissairesie justice (Etuded & i m @ mas 2023,pp.334-336).

104projetde loi, 3 mai 2023,art.17,VII.

WAvis du Conseil doéf£tat n. 406855 du 2 mai
dof£tat indique qud fiau regard de | 6insuffis:
pour appr®cier |l es incidences de dejustice mesur
gui seront mis ° la charge des d®biteurs et de:
avec pr®cision ses effets tant soci aux, sur
m°me modi que des co%tstement jegdd@condmnguéeéden
ciers dbéune part peut °tre plus importante de
vernement mettrea profit le délairestan@acourirj u s dpulaed 6 e nenap@aationde
la r®forme fAafin dé®valuer ces incidences et d
rectriceso. Dans |l e m°me ordre doéid®es, il y r
d®l ai de deux ans suivant | dentr ®ei ennbagigueant
son incidence sur les frais des commissaires de justice mis a la charge des débiteurs et des créan
ciersetsurl 0 e f fédescontestationglevéegparlesdébiteursal 6 e n adecasprocé
duresao.

6 Garantiealaquelles 6 a j al 0 ta amécarismedelsquele principetraditionnelde
proportionnalit® des act/eEudddeée mPacti oR. MGPCRQ 2.

107 Un parallélepeutétrefait avecla questiondel 6 u sledagatificationpostaleoude
la significationpar un commissairele justice.
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271 qui ne figurait pas dans la version initiale du projetoi@résenté en
Conseildesministresle 3 mai2023i selonlequelfi ljuge[del 6 e x ®c ut i 0
peut doéoffice contrtler | e moRtant
mentestpour sui vi 0.

9.2.Unequestiond 6 ®qui | i bre

La n®cessit® de pr®server | 6®qui l
dépasséa seuleproblématiquelucoltdel 6 i nt educommigsairelen
justice, afin de généraketde la pracéduré de kalsiar ¢ h
des rémunérations. A cette fin, les rédacteurs de la |girénu des voies de
résolution des différends opposant les protagonistes de la procédure et ont

maintenu ce qui fait | dune des origin
débune saisissabilit® partielle et p
munérationdu travail.

9.3. Préservationdesvoiesde résolutiondesdifférends
9.3.1.Coexistencelesvoiesamiableset judiciaires

Enleurqualitéd 6 o f fpubliceeeminsstérielsetdansle respectles
regles régissant leur statut, les commissaires de justice sont les pgaraets

de | 6®quilibre entre |l es droits et
long de la procédure, le débiteur doit pouvoir avoir la possibilité de saisir le
juge de | 6ex®cution dbébune cont-dent ati or

de la voie judiciaire estalors concudansun contextemarquépar| 6-i m
portanceaccordéela voieamiablederésolution deslifférends.

9.3.2.Promotionde la voie amiable

9.3.2.1.Procésverbald 6accor d

Les | ®gislateurs nationaux sont e
convenu doappel er &9 Celnxe®antuatassacieraup ar t i ¢

tantquefaire sepeuti le débiteural 6 e x ®poursuiviecontrelui. A

%8| oi n.20231059,art.47,VI.
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vrai dire, |l a possibilit® de sdapsngage:
le droit positif de la saisie des rémunératifrsvec | 6 or gani s
| 6audi ence de condialqgiuetlilen,l e’ jlu@ec o
it echeg econci |l ier Ploaug pn@®mioiieseq aux te

325212 du codedu travail,lafi p r o ¢ ®daisiedessommesduesa titre
de r®mun®ration est pr @ot&Rde@leconei’ pei
liation,enchambreduc onsei | 0.

Sans surprise, laloin.20230 59 séi nscrit ®gal eme
| 6ami able en pr®voyant |l a possi-bilite
digeruné p r eerbald 6 a ¢ suolgsmhdilalitésde paiementela dette.

Le choix dedermes est intéressant. Les rédacteurs de la loi ont donc opté

pour une formule g®n®rique, | -cee% | 60
ver bal de conciliationé. La g®n®r al i
incertitudesurle rlei plusoumoinsactifi confiéaucommissairalejus-

tice dans | a r ecihlerathtee nddeu | ddea clcwir dg u &i
d 6 médiateuoucelled 6 aomciliateur?

Quoi qudil en soit, so6il i-veth@devi ent
saisié', ceprocess er bal ddéaccord aurai-tcédpr@ur ef
de saisie des rémunérati®ils Dans un souci diéedtgui |l i b
intéréts en présence, il est cependant prévu que la procédure dpaaisié
reprendre, ° I dédinitiative dupaslesR®anci e

modalitésde paiementconvenuesou en présenced 6 u gigeificationau
premier cr®ancier saisissant doéun &
créancie¥s,

109Gur ce point, voy. not. WON INTERNATIONALE DES HUISSIERS DE JusTIGECode mondial
de | 0ex@abal Cddeaf Enforcement i n Ul HJ Publishing, 2015. L©
cution alternative et participative 0, ®nonce
charg® de | dex®cution ait la facult® dbéam®nage
cutionselonun processugonsenti[al. 1%]. Pouradapted 6 e x ®&laisituatmmdu créancieret
du débiteur]es Etatsdoivent permettreune participationactive despartiesal 6 e x ®f@lu2f i o n
0.

HOC. trav.,art.R.325212 et s.

HIC.trav.,arnt.R.325217.

12\/gy. supran.8.2.2.2.3.

U3CPCE, nouvel article L. 213, al. . Dans | e m° meorosrqdurdei |d deisdt® e
dans les trois mois suivant la délivrance du commandement, le praegsbal dobéaccor d ¢
d 6 ® Jaisandiordela caducitéduditcommandemenmtormalemenencouruejuande pro-
césverbal de saisien 6pasété signifié au tiers saisi dansce mémedélai de trois mois.Voy.supra
n.8.2.2.2.3.



170

essays

9.3.2.2.Missiondu commissairedle justice

Avantmémequelesdiscussionsedébutenentrelesdifférentsprota
gonistes, le succes de la voie amiable supposes&aement que les profes
sionnels concernésconnaissent, maitriserdt soient convaincusde la
pertinence de cette voie amiable, mais également que les parties soient in
formées de son existence et des enjeux. A ce propos, ainsi que cela-a été in
diqué précédemmeétt le nouvel article L. 21-:3 du CPCE précise, dans
son premier alinéa, qiel e commandement de payer
r®gl er sa dette et | 6invite, = sdr®f aut,
le montant et les modalités deigraent de celle i 0 . La foermul a;
finitivement retenue apparait nettement préférable a celle qui avait-été pri
vilégiée, par les sénateurs, dans la version du projet de loi adoptée

premiére lecturé¢ | e 13 juin 2023, suivant | aqgu
commandement de payer en vue dobé-une sa
saire de justice informe | e d®biteu

mettre de parvenir a un accord avec le créancier, dans le respect de ses
obligations déonta g i gt ®am@ure la question des moyens dont dispose
le commissaire de justice pour accompagner les parties dans la recherche
déune solution amiable. Plus g®n®ral e
guelle mesure il pourrait lui étre reproché smmnque réel ou supposgé
dediligencé!® etquellesanction(disciplinaire?)pourraitétreencourue.

Dansun ordred 6 i biBie, la réforme opéréepar la loi n.20231059

14 CPCEnouvelarticle L. 212-3,al.2.Ence sensselonl 6 ® O & d engu® mai 2023,

p. 328en idf fieetstessentiel que |l a recherche doun
cier, et que celui-ci ne soit donc pas contraintde recommenceintégralementsa procéduresi
|l e d®biteur ne respecte pas |l es termes de | dac

procédurale saisiepour le recouvrementl 6 uanteecréanced .
5Voy.supran.8.2.2.2.2.
116 Cetamendemergénatoriabuscitaitdesinterrogationsiotammentill 6 ® gesmod

dalitésdelad ® i vrance de | 6éinformation incomb-ant au
cipeladélivranced 6 uinfeemationrelativeala6 v aimd a feutéréapprouvésansréserve,
plusieurs difficult®s apparai ss e rrette ihfomadianudi | s

devaitelle étre insérée dans le commandement (ce qui serait une solution trés originale) ou

étre réaliséepar un autre biais (dansce cas,lequel?).Ce sont peutétre cesinterrogationsqui

ont conduit, dans wun premier temps, | a commiss
|l oi dans | a version qubdelle a adopt®e |l e 23 jui
mixte paritaire, a supprimeette disposition, revenant, sur ce point, a la version initiale du
projetdeloi i du3 maii présenté@arle Gardedessceaux.
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compléetele1°ds de |8dhe tli&@dred dna28dwc2guinn. 20
2016 relative au statut a@mmissaire de justice. Désormais, cette disposition

est libellée ainsii| es commi ssaires de justice s
nistériels qui ont seuls qualité, dans les conditions fixées par les lois et régle
ments en vigueur, pour [ é] ramener
ainsi que les actes ou titres en forme exécutaegs avoir tenté, le cas échéant,

de susciter un accord entre les partié§ Cette formulatioh® permet au com

mi ssaire de justice dd&i®wvdehageespeet r e g
dechaquetypedeprocédurecivile d 6 e x ® tapertinemaad, 6 e mpr unt er

Tounonila voie amiable. Elle permmin surt
pas comme un préalable obligatoire et généralisé, mais comme-Unt@o

pouvant °tre activ®e " | 6occasi on
déex®cution. é& ce sujet, sans °estre pl ¢

moins contestable que celle qui avait été proposée, lors des travaux par
lementaires, dans un amendement adopté par le'S8ébens cet amende

ment , l es mots file cas ®ch®anto ®tai e
adopt® tel quel, cela aurait signifi®
tion étaient concernées par cette tentative préatahlable obligatoire. Oune

telle solution serait contreproductitee t nuirait ° | 6effic

procédures telles que la saisiattribution ou les saisies conservatoiregui
reposensurun6 e fdéssur pri sed.

7 Dansle sensdel 6 i n o p pecetanendene@oy. X. LouiSEALEXANDRINE,

La saisiedesrémunérationstelookingextrémein LexbaseContentieuxet Recouvremenfuin 2023,
n.2. Selon Maitre GuISE-ALEXANDRINE, ile mandat du commilesaire
paiementlela créanceetil nedisposede moyensautrequele devoirde conseilpourinviter
le créancier a accepter un échéancier. Cet amendement crée une nouvelle obligation du com
missaire de justice envers le débiteur, presque contractuelle, alors que méme sa respuissabilité
avis du débiteureststatutaireliée a safonctiono .

18C 6 ensusquisoulignonde membredephraseajoutéparle égislateur.

19\/oy. Texte n.1440,adoptépar la commissionsur le projet de loi, adoptépar le Sénat
d 6 or i eetdépaogranomatiordu ministéredela justice20232027n.1346.

120Texten.129,20222023 adoptépar le Sénatle 13 juin 2023,art.17,1., 1.,A.

121Pour unecritique, voy. égal. N.kicerRoUn vent doéefficacit® et de si
la saisiedesrémunérationslin Dalloz actualité,7 juin 2023.
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9.3.3. Maintien de la voie judiciaire. Ouverturedesvoiesde contestation

Le transfert de compétence au profit des commissaires de justice et la

confiancé??q u 6 i | traduit ° | dédendroit -de ce
pr®ci ® ~ |l daune non seul émeésont des
autantde garantiescontred 6 ® v e alusi gmais égalementdu controle

aposterioipouvant °tre op®r® par | e juge d
l e juge de | 6ex®cution nbéest plus s
nérations, il conserve sa compéteiaexclusivei pour connaitre, le cas

®ch®ant, des constatations polavant

procédure ne doit pas se traduire par une négation des droits de la dé
fenséz,

Ainsiquecelaaétédit, | e juge de | 6ex®mws i on p
du tiers saisi contre le débiteur. Il peut également étre sollicité gabieuf?®
pour réduire le montant des sommes dues. Il peut ainsi décider,fi e n
considérationde la fraction saisissablale la rémunérationdu montantde la
créance et du taux des intéréts dus, que la créance cause de pacisie
intéréta un taux réduit a compterdu procéesverbal de saisieou que les
sommes retenues sur | a r ®mumiGrad toi. on
est ®galement indiqu® que |le&aritmagloa a
3133 du code mon®taire et fi sanmes er ¢
retenues a compter du jour de leur préléevement sur la rémunér&n o

2] ressort de | 6®tude doéi mpact du 2-mai 202
sibilit® | ®gale de confier |l a mise en Tuvre
professionnels autresue | es commi ssaires de justice. [é] L
dejusticeetleuf or mati on prot gent | e consommateur
efficaceo.

137 rapprocheavec | 6Avis du Conseil doftat <n.40685.
quel ile principe [de |l a d®j udiciarisation par
aucune difficult® doébordre constitutionnel ou ¢
pour effet de recentrer le juge de | 6mau&cuti on

effectifdesd ®b i t eur s 0.
124\/oy. supran.8.2.2.3.2.

BERn droit positif, 1 e p-L3sdmioderdu teaVail dspose qdee | 6 ar
cettedemandepeut égalementétre faite par le créancierLa réformene vise,quanta elle,que
|l e d®biteur. Reconpaassqone, tbotefoisati geddrs ¢
mementare.

126CPCE nouvelarticle L. 212-13.
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Demémet surtout, l e juge de I1-06ex®c
tre des contestations soulevées par le débiteur, & gar hypothésé’i le
procesverbaldesaisiedesrémunérationauraétépréalablementénonc&s,

Ce droit au recoursest formulé trés nettementdansle nouvelarticle L. 212

4, alinéa 1, du code des pr oc qddispogesdansi vi |
son premier alinéa, que les débiteurs peuverit, t out mdteent 0,
juge de | 6ex®cution dbébune contestatio
les recours dilatoires, tout en souhaitant préserver les intéréts desdits débi
teurs, les rédacteude la loi ont tenté de trouver une solution médiane en
prévoyanguelescontestationsaesuspendent procéduralesaisiedesré-
munérationgjuel o r s g soidtferindeslasle moisquisuitla significa

tion du commandemefit.

Ce nouvel article L. 222 du CPCE a été jugionforme a la Consti
tution, par le Conseil constitutionnel, dans sa décision précitée n. 855 DC

du 16 novembre 2023. Contrairement
saisi, le Conseil considéere que les dispositions de ce texte ne méconmessent
l e droit " un recours juridictionn
D®cl aration des droits de | 6homme de

exigencegonstitutionnelle’s?

127) a précision ne figure pas dans la loi. Cela fait sfmge partie des précisions appelées
afigurer dansun hypothétiquedécretd 6 app |l i cat i on.

20n ne saurait sodéen tenir 7 Inamérigeewdése i nsc
saisiesdesrémunérations.

129 ors destravauxparlementairede Sénatavait adoptéun amendemenprécisantquela
saisine devait se faire nécessairement par voie de requéte. Cette solution, qui dérogegii a la
suivant |l aquelle |l e juge de | 6ex®cuti-mereest en
audience utile (CPCE, art. R. 121, al. ¥) , n 6 a ppasapleiadmenrs @eitirtenidle a
opportunémenétésuppriméalela loi définitivementadoptée.

BOCPCE,nouvelarticle L. 212-4, al. 3.

181Cons.Const.,16 novembre2023,n. 855 DC, points 128-129.

182C, trav., art. L. 3252 ; CPCE, nouvel article L. 222. En droit positif,

dues 7 titre de r®mun®r at i mombredsesed varcesr So@es par
tamment visés: le salaire et ses accessdiregsd e mni t ®s ddheures suppl ®me
personnes travaillant dans | e secteur p+iv®, |

risation profesddaodnneddrce | dlabdlolcat abinon de pr @
1), les pensions vieillesse du régime général de la sécurité sociale (Cass. avis., 21 juillet 1995,
n.0950010; Bull.avisn .  11), | 60i nde mni t @avjiletde madatie profee doac c
sionnelle (CSS, art. L.433) , |1 6indemnit® jour nailimateraite)de r epo
I 6 n ddeedépdren®traited 60 safariépartantvolontairemenpourbénéficierdu droit
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9.4. Maintiend 6 usaisissabilitépartielle et progressiveStatuquo

En droit positif, la procédured 6 e x ® éciuévdqueepermetde saisir
|l es fisommes dues ~ titre de r®munao®r
vaillant, a quelqudtre ou en quelque lieu que soit, pour un ou plusieurs
employeurs, quels que soient le montant et la nature de sa rémunération, la

forme et | a na% Calaene changespasrdans la forme t o
opéréeparlaloi n.20231059.
De m°me, outre |l e maintien de | 08int

du travail a titre conservatoire, la saisie des rémunératioele que congue
dansle nouveaulispositifi continuea sesingulariseparle régimede sar
sissabilité. A ce titre, les articles L. 32822 L. 32527 du code du travail ne
subissenaucunemodificationsubstantiell&.

La rémunératioru travail constituesouventa seulesourcederevenus
des d®biteurs. Ce faisant, elle-repr®
tenir satisfaction et, pour @biteur, le principal moyen de subsistance. Cette
confrontationdesintérétsenprésenceetraduitdansla définition desregles
de saisissabilitéA ce titre, cette rémunérationn 6 ees frincipe saisissable
gue dans la proportion et suivant les seuils défimsréévalués annuelle
ment®i © | darti2ldcu RodBe252u travail,
Le vingtieme,sur la trancheinférieureou égalea 4 170 ; 2° Le dixiéme,

a une pensioderetraite (Cassoc.,30 janvier2008,n.06:17531 Bull. civ.V n.29),lesindemnités
compensatrices de préavis ou indemnités de congés payés (a rapprocher de Cass. ass. plén., 9
juillet 2004,n.02-21040,Bull. ass.plén n.11,RTD civ. 2004,p. 779,0bs.R. PErroT). De méme,
sont visésles salaires et traitements des fonctionnaires civils et les soldes des officiers ou assimilés,
sousofficiers,mi 1 i t aires ou assimil®s de | darm®e de te
activité, quelle que soit leur position statutaire, ainsi que les soldes des officiers généradsedu
de réserve. Cependant, sont exclues les primes accordées aux militaires en vertusdegdelois
recrutement (CPCE, art. L. 222et L. 2123). Par ailleurs, sont exclus du domaine cgdte
procédurdes honoraies desprofessiondibéralesou les produitsd 6 e x p | @®venaatd i o n
| dauteur doébune Tuvre de | desprit. Ne soent pas
demnitaire comme les indemnités de licenciement ou pour rupture abusive du contaahie
(lesquellepeuvent étrsaisies au moyetke la saisiattribution).

330nreléveseulement 6 a d ® werivoiexprésaucodedesprocéduresivilesd 6 e x ®
cutiondansle libellé del 6 a rLt32524,lei n.20231059,art.47,11, 1.

¥Endernier lieu: D®cret n. 1648 du 23 d®cemt
fonction de | 6®volution de | dindice des prix -
dontle chefestouvrierou employétel g u @stfixé aumoisd 6 a de¥satd a rpréc@dentelans
la sérieFranceentiérells sontarrondisa la dizained 6 e wupérigured (C.trav.R.32524).

15C.trav.,art.R.32522.
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sur la tranchesupérieure a 4 170 et inférieure ou égale a 8 140; 3° Le

cinquieme,sur la tranchesupérieurea 8 140 et inférieure ou égalea 12

130 ; 4° Le quart, sur la tranche supérieure a 12 128 inférieure ou

égalea 16 080 ;5° Le tierssur la tranchsupérieuréy 16 080 etinférieureou

€galea 20 050 ; 6° Les deuxtiers,sur la tranchesupérieurea 20 050 et

inférieureou égalea 24 090 ; 7° La totalité,sur la tranchesupérieurea 24

090 o' Ces seuil s s on prenant dneandidératided 6 un c

éventuellepersonnealachargedudébiteut’” etsontdéterminéswure-gard

du montant de la rémunération, de ses accessoires ainsi que de ladgaleur

avantages en nature, apres déduction des cotisations sociales obligatigres

|l a retenue " | a source pr ®vu-gots® | 6art
La loi n. 20231059 ne revient pas non plus sur les régles donnant la

priorité ala procédurale paiementirectdespensionsalimentaireu ala

saisieadministrativea tiersdétenteur.

186C. trav.,art.L. 3252-2; art.R.3252-3.
17C. trav.,art.L. 32523, al. 1°".
138\/oy. not.C.trav.,art.L. 32525.
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Résumé

Léarticle 47-108®dul0aoVve@embméd 2023 dodéori e
programmatiordu ministéredela justice2023-2027organiseunedéjudiciarisation
partielle de la procédure francaise de saisie des rémunérations. Conformément aux
standardseuropéengde | 6 e x ® teuégislatenrsubstitueun dispositif caractérisé
par un contrélea priori du jugedel 6 e x ® pan unidispasitif ol le commissaire

de justice ma'trise |l a conduite des op®ra
| 6 at teeinstauraotm« commissairelejusticerépartiteurs etenprévoyanta
cr®ation doébune nouvelle plateforme inform
desrémunérations.

Mots-clefs

Saisie des rémunérations du travail, Déjudiciarisation, Efficgmit&édurale,
Commissairedejustice,Dématérialisation.
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