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1. Introduction

Collective bargaining is a traditional institution for wage setting. It de-
scribes a system in which trade unions and employers’ associations or indi-
vidual employers bargain over wages for the employees at the respective
firms1. This system is regarded as the key instrument for improving employ-
ees’ incomes and working conditions: collective agreements negotiated by
trade unions and employers or employers’ associations respectively ensure
social peace and social cohesion to a considerable extent. They are the bench-
mark for transparency and fair competition in the world of business and
labour and enable fairer redistribution and fair participation of employees
and their families in the social market economy2. In addition, collective

1 BELLMANN et al., Collective bargaining coverage, works councils and the new German minimum
wage, in EID, 2021, p. 269.

2 LÖW, OLDEHAVER, Stärkung der Tarifautonomie, der Tarifpartner und der Tarifbindung, in NZA,
2024, p. 88.
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agreements reduce the burden on the state by allowing the social partners
to regulate labour relations independently and resolve conflicts together3.
According to the German legislator, it is “the task of the parties to collective
agreements to equalise the structural inferiority of individual employees
when concluding employment contracts at a collective level and thus to en-
able an approximately equal negotiation of wages and working conditions”4.
Collective bargaining coverage is defined as the share of employees covered
by collective agreements. Higher rates of collective bargaining coverage are
therefore essential for pushing down the share of workers on below-decent
pay5. Competitiveness based on low wages is not sufficient to restart growth
in the European Union. This is reflected in recent European Commission
programmes, such as the Recovery Plan and Next Generation EU. A new
European growth strategy focuses on wages and living standards, alongside
digitalisation and decarbonisation as two fundamental priorities. Given tight
labour markets, labour shortages and the need to upskill workers a sound
wage structure that does not rely on an exploitative low-wage sector is com-
plementary to an investment strategy in infrastructure, digitalisation and ed-
ucation6. Hence, supporting collective bargaining may serve as a reference
point for policy to make sure that within Member States good and well-
paid jobs are part of a growth strategy towards the knowledge economy7.
However, collective bargaining coverage is declining in many Member States,
which has undesirable impacts overall. One important reason for this devel-
opment is the cost-free participation of outsider employees (“free riders”),
which reduces the incentives to be a member of a union and to pay dues.
Here, the interest in a high level of collective bargaining coverage collides
with individual contractual freedom, which sets limits to the legal discrim-
ination of outsider employees. This paper discusses possible legal counter-
measures with a focus on Germany. With regard to solidarity contributions,
a possible regulatory model from Switzerland is examined.
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2. Statistical and economic background 

2.1. Development of collective bargaining coverage 

Strong collective bargaining developed during the era of industrialisa-
tion. It peaked during the 1960s when trade unions forcefully pushed up
living standards, while economies were growing strongly. The labour share
of GDP was at a historic high and inequality low. The late 1960s and early
1970s were a turning point for trade union strength and collective bargaining.
Tight labour markets, industrial unrest, and rising inflation shifted the macro-
economic paradigm of Western governments. Instead of approving strong
unions and collective bargaining, governments started to either fight them
(in the United Kingdom and United States) or neglect them (Germany)8.
Collective bargaining and strong trade unions were seen by economists as
obstructing economic restructuring, innovation, and flexible adjustment to
a new economic regime9. In western Europe, the decline of unions and col-
lective bargaining was gradual and also not universal, as some countries main-
tained high levels of bargaining coverage and strong trade unions10. In 2021,
for example, only 30 percent of companies in Germany were still bound by
collective agreements, and the degree of employee organization has halved
since 1980

11. For several decades, the organizational power of German unions
has been characterized by an eroding membership base, a patchy membership
structure and an enforcement crisis in collective bargaining policy. The Eu-
ropean average is at least over 30 percent union density. But even in Member
States with traditionally high levels of organization, such as Belgium, Italy
and the Scandinavian countries, membership figures are declining12.

In Germany, the membership in employers’ associations is in decline,
too13. Many employers left their association in order to quit their collective
agreements: according to Section 3 German Collective Agreements Act (Tar-
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ifvertragsgesetz, TVG), the binding by a collective agreement requires that the
employee and the employer are members of the parties to the collective
agreement, unless the employer has concluded the collective agreement by
himself with the trade union. In response to this, some associations have de-
veloped the so-called membership “without collective bargaining coverage”
(OT), in which the employers concerned are not affected by the collective
bargaining agreement, but should nevertheless participate in the services of
an employers’ association (e.g. training, advice and labour court representa-
tion). Such membership is considered permissible by case law14. 

2.2. Causes

There are many reasons for this development15. One central cause is to
be found in the social structure. Social milieus are eroding, and employees are
emancipating themselves from large social organizations16. In Germany, most
trade unions are mass organisations for employees in terms of their tradition
and legal understanding. However, the era of trade unions, with whose ideas
and objectives the majority of employees in an industry could identify, has
long since come to an end in almost all sectors. The change in the world of
work towards more and more qualified professions and jobs and equally qual-
ified employees has led to the alienation of trade unions as mass organisa-
tions17. In general, it can be observed that the binding forces of large social
organisations such as churches, political parties and trade unions have dwin-
dled over the last 20 to 30 years. This is probably generally due to the increas-
ing trend towards individualisation of all living conditions and can therefore
only be controlled politically to a very limited extent with legal activities18.
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The changed work structure offers a less favorable environment for trade
union activity than the industrial work of earlier decades, with communal
standing in the production hall or collective driving into the pit in large
factories. The world of work has become increasingly fragmented in a mod-
ern industrial and service society19. The service sector has grown larger, with
an increasing share of companies with small local units and flat hierarchies.
The disappearance of entire sectors such as coal mining and the massive re-
duction in capacity in the iron and steel industry, together with the in-
creased use of robots and machines, particularly in the metal industry, have
considerably reduced the size of the “traditional” physical labour force. As
a result, large trade unions have simply lost a considerable proportion of
their traditional membership potential. The digitalised areas of companies
largely employ highly qualified workers whose remuneration often signif-
icantly exceeds the maximum collectively agreed salaries. Such employees
often do not consider joining a trade union. The ongoing digitalisation of
the world of work will continue to make many traditional jobs and workers
and entire professions that are currently still within the scope of collectively
agreed salaries redundant20.

This is supported by empirical data: in the manufacturing industry, the
proportion of union members among all employees in 2014 was 19.7 percent
compared to 13.9 percent in the service sector. In the company size category
of 10-24 employees, 9.9 percent of employees belonged to a union in 2014,
between 25 and 99 employees 15.8 percent, in companies with between 100

and 499 employees 21.2 percent and in larger companies 26.5 percent. The
breakdown of categories by age, gender and the form of work is also reveal-
ing, since the unionisation rate of part-time employees, women and younger
employees is significantly lower than the average unionisation rate. In 2014,
12.1 percent of employed women in Germany were members of a trade
union, compared to 19.1 percent of employed men21. These figures show
that the trade unions are more strongly represented in larger companies, in
the manufacturing industry and among older male employees in full-time
employment. However, these areas are likely to decline due to economic
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and demographic developments; services and the associated smaller compa-
nies, part-time employment and female employment are likely to increase
in the coming years. These developments pose major challenges for the trade
unions in terms of their membership structure, which they will initially have
to overcome in organisational terms themselves22.

Furthermore, the benefits of collective bargaining are challenged by
growing international competition and technological change. These devel-
opments lead to a rising demand for more flexible and tailor-made com-
pensation systems, and hence the respective firms opt out of traditional
collective bargaining23. Finally, probably the biggest problem is the cost-free
participation of outsider employees (“free riders”) by including the collective
agreement in the employment contract, which is common practice in Ger-
many: when employees receive the benefits of a collective bargaining agree-
ment for free, the incentives to be a member of a union and to pay dues are
reduced24.

2.3. Economic and social impacts 

From an economic point of view, collective bargaining is ascribed some
desirable characteristics: it reduces transaction costs of wage negotiation and
reduces the potential for conflicts between single employers and employees
as it regulates the wage setting in a transparent manner25. Collective agree-
ments lay down standardised working conditions for a large number of em-
ployees with different training and activities. A company that uses such a
collective agreement would otherwise have to organise these matters itself.
In addition, the company saves itself additional internal distribution debates
with a collective labour agreement26. The disadvantages of collective agree-
ments for employers are repeatedly cited: low flexibility, greater external con-
trol of individual companies and, as a result, personnel costs that may no
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longer be commensurate with company circumstances. The parties to col-
lective agreements have responded to this criticism in particular by intro-
ducing so-called opening clauses. This allows individual companies to deviate
from the provisions of the collective agreement under certain conditions27.

The decline in collective bargaining coverage has clear consequences
for wages and working conditions. Employees who are not paid according
to collective agreements earn significantly less than employees in companies
with collectively agreed wages. For trade unions, this development is exis-
tential. As membership organizations, they depend on a broad membership
base, which not only forms the financial basis for the strength of their offer-
ings and services, but is also the basis for legitimacy, representation, mobi-
lization and thus ultimately for their ability to assert themselves in collective
bargaining and social policy. The organizational power of the trade unions is
a key to the future of the social partnership28. It is equally important that all
companies, including small and medium-sized ones, perceive the collective
agreement as a sufficiently flexible and appropriate instrument for shaping
company working conditions29. A larger problem that is increasingly being
seen more clearly is the low-wage sector that has emerged. The weakness of
collective bargaining autonomy in the low-wage sector and the existence of
the low-wage sector perpetuate each other30.

3. Possible countermeasures 

As shown above, collective bargaining coverage is a result of a number
of factors, which derive from the wider industrial relations system. Against
this background, the role of the legislator is limited, since collective bargain-
ing coverage depends on the wider industrial relations system31. Two basic
approaches can be considered: measures to strengthen collective agreements
(sub 3.1) and measures to increase the attractiveness of trade union mem-
bership (sub 3.2).
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3.1. Measures to strengthen collective agreements

The German legislator took this path in 2014 with the so-called Col-
lective Bargaining Autonomy Strengthening Act (Tarifautonomiestärkungsge-
setz). This law introduced a general minimum wage and lowered the
requirements for collective agreements to be declared generally applicable.
This is intended to strengthen the actual application of collective agreements
where they still exist. Where there are only a few collective agreements or,
in the opinion of the legislator, insufficient collective agreements, state law
must close the gap. This approach is concerned with strengthening the col-
lective agreement, as this is the typical instrument with which appropriate
working conditions can be established. The legislator thus equates collective
bargaining autonomy with its products, the collective agreements. The idea
is: if you strengthen the collective agreement through various legal measures,
you simultaneously strengthen collective bargaining autonomy32. 

3.1.1. Statutory minimum wage

The statutory minimum wage is a wage set by law that may not be
undercut. Agreements on lower wages than the statutory minimum wage
or the waiver of the minimum wage by employees are invalid, i.e. the em-
ployee can still assert their claim to it. Apart from Germany, there is also a
statutory minimum wage in France, the Netherlands, Portugal, Spain and
the United Kingdom, for example. There is no statutory minimum wage in
Italy, Austria, Switzerland and the Scandinavian countries, as these countries
place more emphasis on collective bargaining autonomy33.

At European level, the new Directive 2022/2041 on fair and adequate
minimum wages34 was introduced in order to improve working conditions
by increasing minimum wages and significantly increasing collective bar-
gaining coverage. The Directive requires Member States to have a process
for setting their minimum wage at a sufficiently high level to provide a “de-
cent standard of living” and also encourages collective bargaining by requir-
ing countries to create action plans if bargaining coverage is below 80
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percent35. Although the European Union does not have the legal authority
to directly change member country laws on minimum wages or collective
bargaining and the Directive is restricted to encourage Member States to
comply and helps define a process for making plans through consultations
with businesses and unions, it is sometimes regarded as a “big deal”, since it
represents a paradigm shift away from neoliberal policies that previously
sought to weaken trade unions and towards the recognition that trade unions
and collective bargaining help make economies work properly36. 

Theoretically, the minimum wage could indeed influence the bargaining
over wages and strengthen the position of unions. This is because both parties
bargain over a surplus and the minimum wage sets a lower limit for the bar-
gaining result. If this lower limit is a reference point and potentially a fallback
position for unions, it could influence the bargained wage in the employees’
favour37. However, it is theoretically ambivalent whether the minimum wage
leads to a rise or a further deterioration of employers’ collective bargaining
participation. On the one hand, the number of companies participating in
collective bargaining may rise as the minimum wage lowers the marginal
costs of participation. The minimum wage sets a new minimum that is paid
by all employers. Hence, additional wage costs of firms that consider an adop-
tion of collective agreements are limited to the difference between collec-
tively bargained wages and the minimum wage. Before the introduction of
the minimum wage, these marginal wage costs of joining a collective agree-
ment may have exceeded this difference38. On the other hand, the marginal
returns of collective bargaining may also fall in the course of the introduction
of the minimum wage, which induces the incentive to leave collective agree-
ments. The reduction of marginal returns is mostly because minimum wages
impose an alternative minimum standard and thereby reduce the need to
bargain over wages of minimum wage jobs. Therefore, the minimum wage
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limits the potential of collective agreements to serve as a tool to reduce the
transactional costs of wage bargaining39. Furthermore, a statutory minimum
wage may reduce the incentive for employees in low-wage sectors to seek
protection from the trade unions because the state is already taking care of
wage protection40. Other authors confirm that minimum wages crowd out
industrial relations41. Since marginal costs and marginal returns are reduced
by the introduction of a minimum wage, the resulting effect on employer
participation is ultimately an empirical question that can be analysed in a
reduced form analysis. 

A study provides an empirical investigation by estimating the effect of
the introduction of the German minimum wage on employer participation
in collective bargaining, which also contributes to a highly relevant policy
question, mostly because the parliamentary justification of the new law was
substitutive by design, i.e. the minimum wage was introduced to compensate
for the employers’ decreasing bargaining participation42. This study assessed
the role of the recent introduction of the minimum wage for collective bar-
gaining coverage. It shows that a statistically significant probability that an
affected companies opts out of collective bargaining contracts. However, the
authors also observed a small positive probability for affected companies to
join bargaining contracts in the course of the introduction of the minimum
wage. Since the latter effect falls short of significance and is dominated by
companies leaving collective bargaining, their net effect is a slight reduction
in bargaining participation. The result that a significant fraction of affected
companies leave collective bargaining suggests that the minimum wage has
a small substitutive mechanism when it comes to collective bargaining as a
central institution of industrial relations. This substitutive mechanism can be
explained by lowered marginal returns from collective bargaining, but the
minimum wage may also constitute a substitutive norm replacing the tradi-
tional norm of collectively bargained wages. This result implies that the min-
imum wage should not be interpreted as an institution that strengthens the
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bargaining autonomy as proposed by the German government in its official
justification of the minimum wage legislation43. 

However, the data situation is, as always, inconsistent. Other economic
findings are more encouraging, since countries working towards the Euro-
pean objective of 80 percent collective bargaining coverage can directly ben-
efit from lower wage inequality and the absolute purchasing power at the
effective wage floor appears predominantly driven by the system of mini-
mum-wage setting: higher levels of collective bargaining coverage directly
influence the wage floor in countries without statutory minimum wages,
whereas this is not the case in countries with statutory minimum wages
where the lowest rate of pay is fixed in legislation44.

In order to strengthen the autonomy of collective bargaining, the col-
lective bargaining partners and collective bargaining commitment, some au-
thors support a partial return to the determination of minimum wages by
the collective bargaining partners. The proximity and dialogue between the
collective bargaining partners could lead to solutions that are better tailored
to the respective region and sector, in contrast to the “one size fits all solu-
tion” provided by the minimum wage. It would also create an incentive for
both trade unions and employers to organise themselves and take matters
into their own hands – at present, the collective bargaining partners are re-
lieved of this work by government measures45.

3.1.2. Facilitated general application of collective agreements 

Another element of the German approach to strengthening collective
bargaining autonomy is the facilitation of the general application of collective
agreements. The general application of a collective agreement means that
this agreement also covers employment relationships that are not covered by
a collective agreement if and to the extent that they fall within its scope.
This serves several purposes. Firstly, general applicability has a social protec-
tion function: employees who are not covered by a collective agreement
should be guaranteed appropriate working conditions46. According to sec-
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tion 5TVG, the Federal Ministry of Labour and Social Affairs may in agree-
ment with a committee composed of three representatives each from the
umbrella organisations of employers and of employees declare a collective
agreement to be generally applicable where the declaration of general ap-
plication appears necessary in the public interest. As part of the German re-
form, the declaration of the general applicability of collective agreements
was made easier by abolishing the previous 50 percent quorum. This is now
replaced by a “specified public interest”, which is generally deemed to exist
if the collective agreement has become “predominantly important” for the
organisation of working conditions in its area of application, or if a declara-
tion of general applicability is required to safeguard the effectiveness of the
collective agreement against the “consequences of undesirable economic de-
velopments”. 

The autonomous behaviour of the parties to collective agreements
declared to be generally applicable is also burdened because it is shaped
by the foreseeable extension of collective agreements and the regulatory
power invites tie-in deals to the detriment of third parties. There is also a
risk that those collective bargaining parties will be dependent on the
state’s extension of collective agreements because they are no longer able
to conclude such agreements autonomously. This creates a structural de-
pendency on the ministry that is incompatible with the model of state-
independent coalitions. Just imagine if the ministry refused to extend all
collective agreements in the construction industry. It is unclear whether
the collective bargaining parties there would then still be able to exercise
any regulatory power at all, or whether they become minimum wage or-
ganisations that are unable to conclude autonomous collective agreements
and lose their collective bargaining capacity due to their dependence on
the state47.

3.1.3. Collective bargaining coverage in the awarding of public contracts

In Germany, the Green Party and the Left Party demand that public
contracts may only be awarded to companies bound by collective agree-
ments48. This demand is also shared by the German Federation of Trade
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Unions (DGB) and some legal experts49 and was taken up in a draft law by
the German government of 20 December 2024, with is due to come into
force on 1 July 2025 if it is passed by parliament. According to this draft law,
federal contracts shall only be awarded to companies that pay according to
a representative collective agreement for the respective sector. With this law,
the federal government wants to limit predatory competition based on wage
and personnel costs and thus ensure fairer competition, greater wage justice
and more collective bargaining agreements. The law is to apply to the award-
ing of federal supply and service contracts with a contract value of 30,000

euros or more and to the awarding of federal construction contracts with a
contract value of 50,000 euros or more.

In the absence of reliable data on collective bargaining coverage in Ger-
many, it is currently impossible to predict what benefits such a law could
offer. In particular, the existing data does not currently indicate the extent
to which the sectors commissioned by the federal government would even
fall within the scope of a collective agreement and how many of the com-
missioned companies are already bound by collective agreements. It is also
to be expected that the planned regulations will entail a high level of bu-
reaucracy for companies due to the obligation to provide evidence. This is
likely to increase the risk that small and medium-sized companies in partic-
ular will be excluded from public procurement procedures at federal level
for purely practical reasons50. The Council for the Review of Standardisation
therefore demands that the law only be applied from significantly higher
contract values51. From a legal perspective, concerns have been raised against
the preliminary working version, particularly with regard to European and
constitutional law: in particular, a collective bargaining law would create a
de facto collective bargaining obligation, which would constitute a violation
of the negative freedom of association52. After the change of government in
Germany, the fate of the draft law remains to be seen anyway.
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3.1.4. Assessment

According to its original idea, collective bargaining autonomy is based
on an individual and collective, membership-based right of freedom for em-
ployees and employers and their associations, which is independent of the
state. Instead, the German approach, with its introduction of minimum wages
and the lowering of the requirements for a declaration of general applicability
of collective agreements, seeks to impose collective bargaining instead of
strengthening collective bargaining autonomy53. This assigns the social part-
ners a new function, namely to implement certain public welfare interests
specified by the state under sovereign control. Collective bargaining auton-
omy is understood as the autonomous, non-state regulation of working con-
ditions by the collective bargaining partners, whose decisions are in turn
legitimised by the autonomous decision of their members to join. It is based
on collective self-organisation and acts on the basis of free, not externally
controlled organisation, i.e. on its own initiative. The state merely provides a
legal framework for autonomous organisation. In contrast, the models for
extending collective bargaining coverage, which have recently been massively
expanded by the legislator, create working conditions by an act of the state
that are only based more or less loosely on collective agreements. At best,
one can still speak of “collectively agreed” state labour conditions54. 

With regard to the original idea of collective bargaining autonomy, a
broad membership base in both the trade unions and the employers’ organ-
isations is desirable, since the legal effects of the collective agreement are pri-
marily legitimised by the membership of the parties to the employment
contract in the parties to the collective agreement55. Unfortunately, mem-
bership-based legitimisation plays no discernible role in the concept of the
German approach. According to the legislator’s concept, collective agree-
ments can also be concluded, for example, if the relevant regulations are
drawn up jointly by chambers of labour and chambers of commerce organ-
ised under public law. This can be called the “nationalisation of collective
bargaining autonomy” and is a misguided path that weakens the associations
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and discredits the collective bargaining system56. Ironically, 10 years after the
Collective Bargaining Autonomy Strengthening Act came into force, the
strengthening of collective bargaining is still being discussed57.

State replacement of collective bargaining reduces the attractiveness of
the prevailing trade unions in particular: Why should employees join and
pay union dues when they already receive adequate protection from the
state? The collective bargaining system also loses legitimacy: anyone who is
dissatisfied with the collective bargaining conditions will not benefit from
leaving the union, and at the same time the rights to have a say within the
union are devalued58. The law is appropriately dubbed as “law to weaken
the bargaining autonomy”59. Instead of tackling the causes, it merely com-
bats the symptoms, and does so one-sidedly and with unsuitable means. It
moves away from a free market economy labour constitution, provokes a
progressive turning away of the labour contract parties from the associations
and will foreseeably lead to compulsory state regulation of working and
economic conditions. The collective bargaining system will only survive in
the long term if companies are convinced by its intrinsic advantages to vol-
untarily submit to collective bargaining60. The German approach fails to
recognise the difference between collective bargaining autonomy and col-
lective bargaining. In the worst case, it leaves only losers, in particular weak-
ened trade unions and inadequate employee representation. Measures to
strengthen collective bargaining autonomy must therefore address the causes
rather than the symptoms, namely collective bargaining coverage by virtue
of membership61.

3.2. Measures to increase the attractiveness of trade union membership

Another way to strengthen collective bargaining autonomy is to focus
on precisely this functional condition of collective bargaining autonomy,
namely the strengthening of the membership base. For the evaluation, one
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must ask to what extent the legal system itself provides incentives to join
employee or employer associations. The product of collective bargaining au-
tonomy, the collective agreement, must first be placed at the centre and the
question must be asked to what extent it can provide incentives for trade
union membership. The legal system cannot stop the demographically and
economically induced decline in trade union membership. However, it can
create favourable conditions under which membership of a trade union ap-
pears attractive to employees – and this against the background that the task
of shaping collective bargaining autonomy cannot be achieved without a
sufficient membership base of the coalitions, especially the trade unions62.

3.2.1. Differentiation clauses in collective agreements 

Since the cost-free participation of outsider employees reduces incen-
tives to be a member of a union and to pay dues, trade unions frequently
demand that differentiation clauses be permitted in collective agreements.
For the most part, employees who are employed by an employer who is
bound by a collective agreement are in any case covered by the collective
agreement by virtue of a reference clause. Employers bound by collective
agreements have a considerable interest in treating their employees uni-
formly as if they were all bound by the collective agreement, and not just
the members of the union concluding the collective agreement, as the sys-
tem of German collective agreement law itself provides for under Sections
3 (1) and 4 (1) TVG. Only the uniform treatment of all employees in ac-
cordance with the collective agreement to which the employer is bound
ensures the essential standardisation function of the collective agreement.
Employees of companies bound by collective agreements therefore do not
need to join the trade union in order to benefit from the blessings of the
collective agreement. And for employees of non-unionised companies, par-
ticipation in the collective agreement is primarily the result of a decision
by the employer to apply the collective agreement in the employment con-
tract. The result is therefore a curious picture: the collective agreement as
the trade union achievement per se is not at all suitable as an argument in
favour of joining a trade union due to the legal and factual circumstances.
Employees receive the benefits of a collective agreement anyway if they

62 FRANZEN, cit., p. 15 ff.



work for an employer who is bound by a collective agreement; and in the
case of an employer who is not bound by a collective agreement, the fact
of union membership has no effect at all on the employer’s decision to
apply the collective agreement63.

Differentiation clauses in collective agreements could offer a way out.
This means that only members of the trade union party to the collective
agreement can claim certain benefits from the employer. Such provisions are
intended to incentivise employees to join the union. Differentiation clauses
are intended – as the German Federal Labour Court put it in a famous ruling
– “to compensate for the advantage that outsiders have in that they enjoy
the successes of trade union work to a large extent without contributing fi-
nancially to the union’s work. At the same time, the differentiations are in-
tended to financially compensate the organised employees for having borne
the burden of their membership of the organisation64.”

Those in favour of qualified differentiation clauses argue that creating
financial incentives for trade union membership is a legitimate and lawful
objective65. A working group has drawn up a draft law to regulate such dif-
ferentiation clauses66. In the opinion of the Federal Labour Court, simple
differentiation clauses are permissible insofar as such clauses are not linked
to the core of the exchange relationship between performance and consid-
eration and do not exert unreasonable pressure on outsider employees to
join the union67. However, qualified differentiation clauses are deemed in-
valid: The German Federal Labour Court has ruled that qualified differenti-
ation clauses that directly or de facto prohibit employers from granting
collectively agreed working conditions to outsiders violate the negative free-
dom of association and are also outside the norm-setting competence of the
collective bargaining partners, because the collective bargaining partners have
access to employment relationships of those who are not organized or are
organized differently68. Thus, there is only room for additional benefits within
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the framework of agreements under the law of obligations between trade
unions and companies. 

3.2.2. Tax privileges

Numerous proposals have been made as to how tax incentives could be
used to increase the degree of unionization. The most far-reaching idea here
is to create genuine tax-exempt status for parts of wages in order to promote
this through the membership of the persons concerned in the associations69.
A less extensive solution would be the privileged treatment of union dues.
It is a matter of debate whether the proposal to privilege union dues under
tax law is constitutional. Critics argue that, in order to have a tangible in-
centivising effect, the tax advantage would have to result in a clear improve-
ment in the position of union members and thus an equally clear
disadvantage for outsiders, which would not be justified by objective reasons
and would therefore be unconstitutional70. Other authors do not see any
constitutional problems. For all those employees who have low income-re-
lated expenses, the result is that any tax advantage is lost. If one wants to pro-
vide an appropriate financial incentive, a corresponding tax concession would
be justifiable71. However, most likely it will not in itself provide a sufficient
incentive to join. With an average annual gross income of around 46,500

euros, the typical union dues amount to 465 euros per year. Since the average
tax rate on this taxable income is just under 24 percent, the employee would
have to pay more than three quarters of the membership dues out of his or
her own pocket, even if they were deducted in full as income-related ex-
penses72.

3.2.3. Financial participation of outsiders (solidarity contribution)

3.2.3.1. General background 

In view of the limited effect of tax benefits and their dependence on
the individual tax rate, a financial participation of outsiders in collective bar-
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gaining autonomy has been proposed in recent discussions. According to this
proposal, employees who participate in the collective bargaining agreement
on the basis of a contractual agreement with the employer without being a
member of the union concluding the agreement should pay a solidarity con-
tribution73. In addition to being independent of the individual tax rate, this
has the following advantage: whereas in the case of tax privileges the state
subsidizes membership with public funds and thus ultimately becomes in-
volved in financing the associations themselves, it maintains its neutrality
when solidarity contributions are introduced and merely ensures that out-
siders share in the costs of collective bargaining autonomy insofar as they
participate in it. It thus avoids making coalitions financially dependent on
the state74. In Germany, for instance, solidarity contributions could not be
levied through collective agreements under current law because this would
exceed the collective bargaining power of the associations and burden out-
sider employees. Hence, the legislator would have to create an authorisation
for the parties to the collective agreement to regulate a contribution obli-
gation for outsiders with normative effect by means of a collective agree-
ment75. Models can be found in Switzerland, but also in Turkey and the USA,
for example. 

3.2.3.2. Swiss law as a potential model

The following examines the regulation from Switzerland, where expe-
rience with solidarity contributions has been gathered for over 70 years76.
In Switzerland, solidarity contributions are permitted under strict conditions.
The first prerequisite is that the collective labour agreement, the Swiss equiv-
alent of a collective agreement, provides for an obligation to pay solidarity
contributions. However, since the collective labour agreement has no effect
on outsiders under Art. 357 of the Swiss Code of Obligations (CO), an ad-
ditional act is required to establish an obligation for outsiders to pay. There
are two ways to do this:
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Firstly, it is possible to declare the collective labour agreement generally
applicable, including the obligation to pay contributions. The legal basis for
this is Art. 3 para. 2 lit. b of the Federal Law on the Declaration of General
Applicability of Collective Agreements (AVEG). The prerequisite for the
declaration of general applicability of the provisions on the obligation to pay
contributions is that the contributions of the employers and employees not
party to the collective labour agreement do not exceed the shares that would
result from an equal distribution of the actual costs among all employers on
the one hand and all employees on the other. In practice, it is indeed the
case that provisions on the obligation of outsiders to pay contributions are
declared generally applicable. However, the declaration of general applica-
bility is rather uncommon. The second option, which is much more signif-
icant in practice, is to stipulate the obligation to pay contributions pursuant
to Art. 356b para. 2 CO as a condition for the outsider’s contractual affilia-
tion. Contractual affiliation is not to be equated with the usual reference to
collective agreements in Germany. It is a tripartite contract between the two
parties to the collective labour agreement and the outsider, who thereby be-
comes a party to the collective labour agreement. The contractual affiliation
establishes the direct and binding effect of the collective labour agreement.
As a result, it is the contractual agreement between the parties to the collec-
tive labour agreement and the outsider that constitutes the legal basis for the
obligation to pay contributions77.

For the declaration of general applicability, Art. 3 para. 2 lit. b AVEG
expressly stipulates that the regulations on the obligation to contribute can
only be declared generally applicable if the contributions are limited to the
actual costs of concluding and monitoring the collective labour agreement
and if they are distributed equally among all employees and employers. This
means that only the costs of negotiating the agreement, including attendance
fees, for monitoring bodies and monitoring visits as well as for conciliation
and arbitration negotiations may be allocated. On the other hand, outsiders
may not share in the costs of other trade union activities that are not directly
related to the specific collective labour agreement.

The limitation of the obligation to contribute to the inspection costs
in the narrow sense does not apply to the contractual connection78. Art.
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356b para. 2 sentence 2 CO, following the case law of the Swiss Federal
Supreme Court, only prohibits “unreasonably” high contributions as a con-
dition of affiliation79. This is intended to prevent solidarity contributions
from de facto creating an obligation to join80. This limitation is only under-
standable in light of the fact that in Switzerland the obligation to form a
coalition is prohibited, but the obligation to enter into a contract is permit-
ted, as a reverse conclusion from Art. 356b para. 3 CO shows81. Accordingly,
an “agency shop” is permissible, i.e. an obligation of the employer towards
the trade union in the collective labour agreement to employ only trade
union members and employees covered by the agreement. The legislator has
deliberately not regulated the level at which a contribution is unreasonably
high in the Code of Obligations. The predominant view is that the upper
limit should be two thirds of the membership fee82. According to the op-
posing view, contributions up to a full membership fee should be permissi-
ble, as is the case in Turkey in the public sector83. 

In practice, however, the problem of the maximum permissible limit
for solidarity contributions does not arise when joining a contract in
Switzerland, as the outsider contributions there are extremely low. Even
today, they often amount to only five Swiss francs per month. The back-
ground to this low outsider burden is the extremely restrictive legal require-
ments for the use of contributions. According to Art. 356b para. 2 subpara.
2 CO, these may not be administered by one party to the collective labour
agreement alone, but only by a joint fund and may only be spent for purposes
that arise during the negotiation, implementation and further development
of the collective labour agreement for the benefit of all employees. Expenses
of the associations that are not covered by the collective labour agreement
may not be financed. Solidarity contributions are expressly not an advertising
tool or a means of pressurising employees to join an association. They do
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not serve to promote the associations, but solely to strengthen the collective
labour agreement as such. In view of the low level of solidarity contributions,
there was, as expected, no pull effect and their advertising effect in Switzer-
land is zero84.

3.2.3.3. Lessons from the Swiss model

In view of the experience with solidarity contributions in Swiss labour
law, the aim should be to reduce negative incentives to join as far as possible.
It is not primarily a question of allocating transaction costs, but rather of
equalising the advantages that outsiders currently have over union members
due to the lack of an obligation to pay contributions. Anyone who partici-
pates in the collective agreement without belonging to a trade union should
not be in a better economic position than if they had to pay a contribution
as a member. The aim must be to counteract the market failure of the col-
lective agreement system by eliminating as far as possible the financial favour-
ing of outsiders with reference to the employment contract. It is therefore
necessary to look at the solidarity contributions from the perspective of the
associations and their members rather than the outsider, as is the case in
Switzerland85. 

This fundamental decision has several implications: Firstly, the “user
fee” for outsiders should be set as high as possible in order to achieve the
intended steering effect. Ideally, the amount should be equal to the mem-
bership fee of the trade union concluding the collective agreement. This
would completely eliminate the financial disincentive that arises from a
labour contract reference to outsiders. Secondly, this avoids the hardly prac-
ticable distinction between the costs incurred for the conclusion, imple-
mentation and monitoring of the collective agreement and the costs
incurred for general association activities without reference to a specific
collective agreement. If this distinction were to be maintained, the trade
union would also have to be held accountable and monitored by an inde-
pendent supervisory authority. This would be the first step towards a “na-
tionalisation of the coalitions”, which must be avoided as a matter of
urgency, as this would put the free market economy labour market consti-
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tution as a whole at risk. Thirdly, it is not necessary to impose restrictions
on the use of contributions on the expenditure side. The aim is not to
strengthen a specific collective agreement, as is the case in Switzerland, but
to promote the associations and collective bargaining autonomy as a whole.
Accordingly, equal administration by a fund or a joint organisation is not
necessary. There is no reason why the contributions should not go to the
respective association, which may use them for any purpose, including for
political activities or to finance legal expenses insurance or other services
in which the outsiders do not participate86.

3.2.3.4. Constitutional issues

The constitutionality of solidarity contributions is controversial and
cannot be fully assessed in this context. In legal systems where only one trade
union has the power to represent all the employees in the workplace, in-
cluding collective bargaining on their behalf, it is widely considered justified
to allow the union to take agency fees from employees who are represented
by it: those who are members pay union dues; those who prefer not to be-
come members have to pay agency fees87. However, in the United States,
twenty-four states enacted “right to work” laws that prohibit this “agency
shop” arrangement. It is argued that such “right to work” laws infringe free-
dom of association by preventing the collective parties from agreeing on
agency fees even though the union must represent all the workers. If em-
ployees can enjoy the same benefits whether they pay union dues or not,
many have incentives to save money and enjoy the benefits as “free riders”88.
In Germany, however, some authors object that strengthening collective bar-
gaining autonomy is not a task that the state should impose on non-
unionised employees. They lack the proximity and group-specific, special
responsibility that could justify a special levy. The funds would also flow into
an organisation that is administered by the parties to the collective agree-
ment. Special levies without state collection, administration and utilisation
would be a novelty not covered by the constitution89. Ultimately, it depends
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on the constitution of each individual state and its interpretation by the
courts.

4. Summary and conclusions

Collective bargaining describes a system in which trade unions and
employer associations or individual employers bargain over wages for the
employees at the respective firms. It is regarded as the key instrument for
improving employees’ incomes and working conditions, a guarantor of so-
cial peace and a mean to reduce the burden on the state. In many countries,
collective bargaining worked well for a long time. However, membership
in trade unions and employers’ associations and, thus collective bargaining
coverage is declining in many Member States. One central cause is the dis-
integration of traditional social milieus and the emancipation of employees
from large social organizations. Furthermore, the world of work has be-
come increasingly fragmented in a modern industrial and service society.
Probably the biggest problem is the cost-free participation of outsider em-
ployees by including the collective agreement in the employment contract,
since it reduces incentives to be a member of a trade union and pay the
union dues. The decline in collective bargaining coverage has clear conse-
quences for wages and working conditions and raises the question of legal
solutions, since, according to the prevailing view, collective bargaining au-
tonomy and collective bargaining coverage should be maintained and pro-
moted90. Two different approaches can be identified in the various adopted
and proposed solutions: The mandatory application of collective agree-
ments including a statutory minimum wage (“more state”), as adopted in
Germany, and the creation of incentives for voluntary union membership
(“more legitimisation”).

First of all, one has to bear in mind that legal considerations are of no
help against the economic and social developments described above91. Hence,
some of these problems cannot be solved by legal means at all. With regard
to the “more state-approach”, policy measures, such as extension mecha-
nisms, can help to support coverage but even those require the acceptance
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of such measures by other actors and might encounter legal constraints92.
Excessive state legislation can have negative effects. Instead of giving the col-
lective bargaining partners room for collectively agreed solutions, more and
more detailed questions of working and economic conditions are also being
solved by legislation. From the perspective of collective bargaining law, it is
particularly detrimental if solutions found through collective bargaining are
devalued by statutory regulations, as was recently observed in the case of
bridging part-time work. If the legislator makes collective bargaining
achievements accessible to everyone by law, it deprives the trade union of its
negotiating success and, from the perspective of the members, also devalues
the activities of the collective bargaining partners that they finance. Increas-
ingly imposed collective bargaining discredits the collective bargaining sys-
tem as an unintentionally coercive system and makes it a foreign body in a
constitutional order characterized by rights of freedom and equality. After
all, freedom of associations is about freedom, not about compulsion. It further
reduces the attractiveness of collective bargaining for companies and leads
to increasing disassociation. The foreseeable long-term consequence of such
a coercive system will be increasing pressure on employers’ associations to
avoid collective bargaining agreements in general93. The idealistic attachment
of employees to a union lies outside the sphere of influence of the state. It is
up to the trade unions alone to ensure that it is once again fashionable for
the younger generation in particular to be a member of a trade union by
means of a clever policy of promoting young talent and recruitment, espe-
cially in the social media. Legislators can, however, start at the economic
level and take measures to reduce the economic disincentives to join. How-
ever, this can only ever be a matter of reducing the existing disincentives.
The aim of a legal solution must not be to create genuine positive incentives,
i.e. to put association members in a noticeably better financial position than
outsiders. That would certainly not be in line with the constitution. 

Strengthening collective bargaining autonomy would rather mean cre-
ating incentives for employers and employees to join the coalitions in order
to create a broader basis for legitimisation and at the same time extend the
normative collective bargaining coverage again. Possible means are tax priv-
ileges and solidarity contributions of outsiders. However, both means should
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not be intended as isolated measures, but as building blocks of an overall
concept that can be coupled in particular with an attractive and forward-
looking collective bargaining policy for the employer side. Furthermore, the
constitutional limits of the respective jurisdiction must be observed in the
law making.

Finally, if action is to be taken, time is of the essence, since there might
be a “tipping point”. From this point, the undesirable development acceler-
ates rapidly und perhaps even uncontrollably. In some areas of labour and
economic life, collective bargaining without state coercion is unlikely to de-
velop in the foreseeable future. If nothing is done soon, it is feared that labour
law will have the perspective of “more state”94.
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Concern for the common good is directing the focus of labour law policy to-
wards strengthening collective bargaining coverage. In many countries, the collective
bargaining coverage is in decline, mainly because of the cost-free participation of
outsider employees (“free riders”). The article discusses possible solutions for coun-
termeasures with a special focus on Germany.
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